8 telex Neti 
Sainte , ; sic bade Pha tO RST 
2 5 5 < 3 i “x a é ot = a reaper 
Fo Sa Sl Sn ae vit “> = = 
Gert 


ara Ee ee 
‘Tialaliathe falta itn tot 


Cpl Qa ha a hae 8 


We telnet seit, 
ina Enlai? A 


ae 


Ot pt 


761 11764315 5 


Digitized by the Internet Archive 
in 2022 with funding from 
University of Toronto 


https://archive.org/details/31/6111/7643155 


Pay Equity: 
A New Approach to 
a Fundamental Right 


Pay Equity Task Force 
Final Report 
2004 


~ Canada 


Published by the Pay Equity Task Force 
under the authority of the Minister of Justice and 
Attorney General of Canada, and the Minister of Labour. 


© Her Majesty the Queen in Right of Canada, on behalf of the 
Minister of Justice and Attorney General of Canada (2004). 
All rights reserved. 


Permission is granted to electronically copy and to print in hard 
copy for internal use only. We ask only that: users exercise due 
diligence in ensuring the accuracy of the materials reproduced; 

the Pay Equity Task Force and the Departments of Justice and 
Human Resources Development Canada be identified as the source; 
and the reproduction not be represented as an official version of the 
materials reproduced, nor as having been made in affiliation with or 
without the approval of the Task Force. 


All requests for permission to reproduce this work, in whole or in part, 
for purposes of commercial use, resale or redistribution, shall be addressed 
to Public Works and Government Services Canada, Ottawa, ON K1A OSS. 


ISBN 0-662-34045-0 
Catalogue Number: J2-191/2003E 


Egalement disponible en francais sous le titre : 
L’équité salariale : une nouvelle approche a un droit fondamental, 
Groupe de travail sur I’équité salariale, Rapport final 


Available from: 

Department of Justice Canada 
Communications Branch 

284 Wellington Street 
Ottawa, Ontario 

Canada K1A 0H8 


This document is also available at the following websites: 
http://www.payequityreview.gc.ca 
http://www.canada.justice.gc.ca 


Pay Equity: 
A New Approach to 
a Fundamental Right 


Pay Equity Task Force 
Final Report 
2004 


Sie Fiwotbag ver 


Pay Equity: A New Approach to a Fundamental Right 


Table of Contents 


Pay EQUILY lAaSkKtROIrCOUVicIDeINMMDEN Me tg sr feces hae eee ncete sw eke ee var we xi 
OLE ITO) Cie Chalta penn ee hos fhe ot 5 dg a bdae ) ns bane baw xiii 
PCKIOWICCIGEMIEN LS 1 cite IEE ETC vie we sw inegs ce sie AS Aus © eaeres Saat t Xv 
HILEOGUCLION ' «cn eee MEO se eke vgs bre ga hae vue slew 6 cies Cine 4 1 
Background and Terris meleneMCemnne ter cal fot oleae we ea ays 1 
(QU PIOCESS ©... . 2 ce ree et nog ty chal es fn Sy Soren Sy cide ace uae aie 2 
CONSUITAUOTIS. Ses 5 eer Sse ca ois yore fo acces ag es & 3 
Public‘ Hearings= 10. po PMPONO re ee, hy ues ss tures se ctrl aS 3 
ROUNCLADICS 77 inn sen Se ee as Ss ce whe ye cae eee de 3 
Phivate’ MGEUNGS ©.50 ae eMMREMM CE crete hen er eins wanes co os ais gle eu preety o 4 
RESeaICh oe cc ce Oe i cere Te ws sq bp ostteniban oats 4 
SVINIDOSIUM © NE oe tee Eicher OTN eo a les eeu eee 5 5 
COMINOM: GIOUNC © Sy) cae Tec cn as Shares entre’ 4 goa aca tances am sce 6 
Chapter l= Wage Inequitlesterre me. ee ee eee eile ea eee es oe sis 9 
CanlaGlal evervicw ©... 1. . eae CS es. cee ees ces 12 
Gender Wage Inequality seer cc a hae ys wins tetas cece 12 
Occupatiorial Seqreqauoumememmaint tr Sle ores sok ve's pie tices 14 
Federal jurisdiction’ <-.-,. ea er fon fat lees a Sk ne bei 3 os 18 
Federal |Urisdiction== PummepsCerOtre tt or ee | ae gon te ce oo oe 18 
Federal JUTISGICUION =I hivatemseClOle a cite ntwas 6 ccs ct cow este ss ye ce 20 
rGauization SIZC’ 2"... ee Se as tne ce tae a5 ek mee eeae es 23 
Stuclesorine Wage Gdp?. 3 wenn Nara ee gcc one eee es 23 
wevaluauon of Female Jobsmememwe 50 fee, eo fee Seales was 
Prejudices anid StereOtyoe wearer yer re ce ek ea oa atin ee 25 

fOD Evaluation MetnhOUsmmmmnett a ot tak cad oo ee ates cee 27 

PAY GEFACLICES os. ole se (ary teen ae: Pu dade oo oe ny. c ony aia ae mre det ee» 28 
Bdrgaltiing POWEI . 5 0. meets OMG orn ee cece ee goto says Wo, « 29 
Designated Groups in the Labour Market and Wage Gaps ................2.-0: 32 
Memiberso1 Visible MINOftiGS snmp ee ee ed cae ae ees ee 2 az 
Canadian OVErvieW © 2 5 te NG Phe ete sch a elas noes so ost an 8 ae ge 32 
Federal PUDIIC SEIVICG 2 tee ee SL a wie aun sae 36 
Federal: private SCCLOM s) aeeeeERS ey ore nl ky anc elas ses eens ks eee 38 
Etsipinical RESearch) # ©. epee te Se ok nla tp wee wo wie wo 38 
BDOMGIIANPCODIC pers... eM PR ee Fhe oss vd eo Ve ele de nig pm as 40 
Ganacdian OVENVICW  ) jn te ale ce cee ans eo ndiie wie eid eye 4 oan 40 
Federal PUDONG Ser VICC sett ee ee coh a ag so srs anus eos wee eels ws 41 
FeCeral PriValerseclOn |. eirremew ee Ste ee ce cg wos erin nis mie ines 42 

EM pitical:ReSGanchiy > 1 cami nee re cece st bys vqel tg < e194. 1 asym mange wees asus 43 
Persons With) DiSaDINGs. .1.2° pets ee a Cas ve een tte s Gea 43 
AMAGIAR. OVELVICW i, rE i eS occ g gos ae alae le mye whee 43 


Table of Contents 


Federal Public. Service. ci 6.5 6 ok co hace coe ee eeoeky Gee ee Bee ea = ee 44 
Fecieral. Private’ SECLOT. ou. 6sec cco eae ee aso 055.5 Sida Ri weo camels a ellony o belige an emets Remsen Rens 46 
Empirical ReS@at ch ic. act Fc' tare else's i in emg ere 46 
GOnClUSION So dice ecko See bis coe 8 beetle a Raw eislsl 6 ale Ole gata alata ot ocean 46 
Chapter 2 —- The Canadian Legislative Response .....---+-+++seereerrecees 49 
The Changing Concept of Equal Pay ......-.- 2+. sees reese rere n seems ecees 49 
Canada’s International Obligations .... 2.2... cece eee ee ee ee He ieee is 52 
ILO Convention NO. 1008 sc.) ce ce 6 nee ERG, Bey lala ae meen iano 52. 
International Covenant on Economic, Social and Cultural Rights ............ 54 
International Covenant on Civil and Political Rights .........----.2eeeeeee aD 
Convention on the Elimination of All Forms of Discrimination 
Against Women (CEDAW)... 6.2... e eee rece eee ete ete t en ee eee eee 56 
Beijing Declaration and Platform for Action .... 2... 6.6 eee ee eee eens 56 
{Beijing #57 AREVICW <5 ce co ce se co le eee nin te ee elena Ce Te 58 
ILO: Declaration Of: 1998 5.5. c2. 5 secais oe sk ww o's Gel oid & ieee ool one 58 
Domestic Significance of International Commitments ..........--+. sees eens 60 
The Federal Plan for Gender: Equality .... 2.06. .2.% 400% + wine ae eee 61 
Legislation in Canada oxox. eesta a ie a ns oie Sy N62 oi 8 ie aca ar a oe 63 
Labour Standards Legislation: 2 osc. .c)<) 0 ee 8s ew cere ogee a 63 
Human Rights#Legistationin. 5... cre <56 ss tes! os) sisn 6 epay mea leaps aa ee 64 
Complaint-Based Legislation ois... ahs. apc akc « «sos eave sccuonee tena eae 65 
Proactive Legislation: a sai. <c.% cies nls Sects os 4 8 sb o7s > ss gegen ee aes 66 
Manitobajr urea lett ara. 6s, on tc\ et lle: Betog vate! o\ olialis dos ota Rance att a A ee 66 
New Brunswick, Nova Scotia and Prince Edward Island ................- 67 
Ontario and Quebec. ..%. sis. sceeiaey ws & 0 ssa ce 0) ee ee 68 
OMATIO So ee es care ets Sy oicaie oda sual ole Sieben «AP RG Sls. Otero 68 
QUEDEC? Gireties.< se) 2g eBoy seo Whee a Eee errr 70 
Non-Legislative:Approacnes: ci. 6:65.45 45. © « + «secede acta unt Gane neem 72 
SASkALCNE WAN 25 oss i'n shots aa nS inde Aes ess Oy to cee eer te ee 72 
NeWIOUN CHANG nS hic Aes swan fae Shaw As cud el ete eae ae er 72 
British, COLUMBIA rc) eohsisisc) ashes oa g's Gretelds = sce one 6 hekgaa ae 73 
AIDGRE a 5 yee) aah hs ai ee rien hs Se ls cel rn ae 74 
CONEIUSION. 0: seca eine aso Rosle Bs eo attye © 218 «5. 10 oa eee ea ee 74 
Labour Standardsan cm, s6.. ces acct ON4 se sso watt eee ae 74 
HUMAN RIQIIS 2. cgi. aie «et ed each gcse eats, 9 ocd eee er 75 
The Canadian Experience is Uniquely Varied. .... 2.0 cue 1 outa ee Vis 
Chapter 3.— The Current Pay Equity Model... 22... 2-6... sod eee 77 
Section 1/1-of the.Canadian:' Human Rights‘Act .. 3... . ¢eaa, ee LE 
The Equal, Wages Guidelines, 1986: 0... ovens «65 ee co 
AGministration.of Sections) .c.e 0. are coms cieec ccs gre este eee 81 
The Canadian Human Rights Gommission ...-,:..0) 2. oases ee eee ee 82 
Equal: Pay Torequal WOpK ss 455 05 oh oe. 4 wats es 9 83 
EMIployment: EQUITY “ir shcti'eie us «ou a nish a cee pelt mene ee ee en 85 
The Canadian Human Rights Tribunal’... 2/2.) ee es ee 86 


Pay Equity: A New Approach to a Fundamental Right 


freimaln. Resources Development Canada vb Saws ws so cind « Adm Ciuetonn TU. 89 
SUMay.Ol, HeCunrem tis yStelnima yen aii Ges pais ovo a:anch Seat RN ee Tea atria UIE, 90 
Assessing the. .Gurrentes Vlora aetna drs ac aah an Me ee el, eR EtS 92 
APOSILIV OC: LCGACYpemmieret ens Maree yt as oon hs ho Se eae Lo Sas cet 2 
Dingitaions..of thesGunmen Modena emirate saw Woo wih bd Hbew we valet Lenmar ne 97 
CON CIUSION:> xa one ter ee rte EONS ite a 6 Be Sorel STINT Oe poe Diy 107 
GHapter 4 -— The.ProactiveiModel:... 2 ie I, RE oS 111 
PGS Characteristicsnohpreactive VIO wa ss so. ts bias bin eRe, EZ, V2 
Proactive Legislationinthespubicesectoriy cerry 8. 2s SY te ee SP ee 113 
Manitoba: wa aan semen em nertere ii atand Sie G5 aoa EE! TT 113 
Nova:Scotia + Satie mera ncnentire ieertntsl a gi aievmuc edie SNP chet els Glia b OD 114 
Prince; Edwardiistancmemaner men eam in parce e-aoe saw ewe od Si Ae, i ene th es) 
New, BrunswiGk-s cium aererey arta ratalAte ne fed ware Mes SO a Nag 115 
Proactive Legislation Targeting/All;Ecomnomic Sectors... 2.6 bea. ee oe ees 116 
Ontario's: Pay EGUitvVACl mae MC Re 404 6) ages ols wae A vee ea A AS 116 
Universality of (nei seomeroApOnCcatlon ©. ise oe we ed ain BR oa 117 
Flexibility... «ahh tare nea RE Sot ca 5 fot UMS. a AE a TZ 
PAGLCIDAtiON <<a wee Meee Sa wba J alos va Wd ae oe eee Pac es 118 
Paysequity Maintenances ate ao an ae oo estos SAN. Me oie Je 118 
Control and“AuGiting tara eens tee aca Nee go 25 el seu a Se Ee RG, 119 
Assessment. Of ResultsSatacecs aren mer Macrae eke.) co sb etcAeh cut Wet SE, ee: ALS 
Salany.Adjustments fotenemmale WOrKers: sn t2 5 hye ee eee Pek eid Ue 
The Situation of Non-Unionized Female Workers ...............0+020 00. a2 
Other-Effects.onsFemalenVonkels sas Ne. sa ee OE Le en os, 523 
Financial: Costs fomenployetsmaa sass 3 fe. OS SAT Bek, 124 
Other Effects ‘on, Olgamigalionsmrran ts Utell. nts. 05 ek AP i aes a. 12Z 
Hessons.trom, the OntanorExpenencemmans..dtnia cute sisntinh Gans e AR yl wes 127 
@debecs Pay Equity: Achen mam awit tacos Catal che ocedee aU ane Giese IRL a's Mbit, 129 
Universality, of Appligationteurmaars 3 50 Aa ee Sei ade tee lee etalon 131 
Hexibility 021s n enewe ae pear e 4 oo at AY SNR Ua eet PDS 13Z 
Palticip ations #aicesey een rete et beets tn aiols due M « lite wie Bile wns ee rato 132 
Pavpequity; Maintemam Geeta en 274 79 cnn Seanlel hoagie otal Wide alld Mvesevapeontne: 132 
Gontroliand AUGitiiGppman eae tae oie too ened ste oo thd Aetlonay suai win olin wae 133 
Daya elativity x siawmmbee einen Ae ate tel a ota cai ie dguenc aie Agus Aowies SNE A PROM 133 
ASSESSOR Of RESULLS Ene sos cy tis. oe AS odie we ole win ad © Me EOE Vereen RT 134 
Salary-Adjustmentsmor Female VWVOrkers: wus .c0s,\si cis 3 orale oaiain lo oieiscthe Siaie ie 136 
EEFEGTS: ON Oral zaliOlismemn tars. out ti ccc 0c oPapual ons gts dave ete to meb be toute ae Mee nvame he 136 
Non-UnionizedsmemadlevvOrkers cs cir valet sed sti ere Ss oss eed ya ae 137 
COMEIUSION Gs 4:47 wees A ute ot oo Ame Aide oop iat SMHS vets etme a ee. chaken ah 138 
Advantages amen ute kan neal oe oy ae oe US ae re Gin ae ae 138 
Disadvantage sewn tan 2a nt. vudcuen dite ais citer actesiew sre a Nleawaltaning Sin cenmeene 139 
Chapter 5 - The Recommended Model ............. 2+ eee cere ere ee eees 141 
A Legislative Home for Pay Equity: Human Rights or Labour Law? ..........-.-. 142 


Table of Contents 


Labour Legislation fo. .-.s an os oe caine + eEaed eR eae aes ne 142 
Human Rights Legislation». 0... 6.6 «es occ oe 4c RPI ING ole alae ele 146 
Pay Equity: A Fundamental Right... . 2... 6.2.0.5 cee 5 Mm ne HRD BE Rete 149 
A Stand-Alone Pay Equity Statute... 0... cc ene e eee ce ws tems eieeaiel oles 150 
A Positive Obligation . 5.26... eens cen meh oo im iaalele GURa oe gh ellis simmons pales 153 
Comprehensive Legislation ..........-. cece cece eee eee renee eee en ees 156 
GlearStandands Gaeweksc ae RG ESH i ws 6 vias wie eee es ee Oe 157 
Methodological Flexibility and Gender Inclusivity ...............++.++++++-.158 
Employee Participation . 0.6.6 en eee ee oe vinlele «Wels iatals lel aan gta Malai viale S 161 
Adequate Institutional Support and Training .......-. 1 eee eee ee eee eee eee 163 
Maintenance and Follow-Up «. 2.2... 5 cee oe ie ne cee nis oer 165 
Specialized Oversight Agencies ....... 6. cee tee cece enter nee een eenenee 165 
A\Purposive Statutes 0. 22.5. i iic ic owe ccia ce se Sees ce 80 Oe Rare 167 
EqualPay for Equal. Work 2. i.e. fee cals oe ee eae 08g on > 169 
The Broader) Ricture: st.uh. oo. 2. 2 sae ieds Wie Skea S cecal Sea Ae 172 
GONMCHUSION 252s SRT ois ates ole te 4 who, oe tia cle gen Side Wn 174 
Chapter 6 — Scope of Application ...........0. 000d ecceeee es ae epierealels 175 
SCOPeOh COVETAGE Lhe. utente c cey eee ces See ee te sees oars a 9 ore Ws 
Public Sector.and Private’SectoOr . 0.5 p< 6 J. 6 oo « » seRteHee ete eee 15 
Federal: COMtraclors Fee eis. ee kw 2 eck, + xe) bs bin wo: oie eM te 176 
Parliament asan EMployer oi. ae. de a eee oe eeiete ws 20% see 177 
fhe Changing, Canadian: Workplace .......0. sm eau. #h..664 sae 178 
A Trend Towards Smaller Employersivisahsisosl. teat. meek ac) 178 
Changes, in the Naturejof Work 92.25%. s.. = nt Gt iain ped ie W292 
Changes in the;Organization of Work ......:...3)s.clizace es Sia 179 
Continued Significance of Part-Time Employment .......0... 9/0042. .2=. 179 
Trend Toward; More Self-Employment... . < .. <...¢u:).d:neisids tied eet ee ae 79 
Changes in: Employment Relationships. . 2... «+. ++» <<. .9ih che 180 
SiZ@ OF EMPlOYEN 6-455 85 4 oie 6 aie Pl aie ys, ao oceid vc «CeCe 181 
Part-Time; Casual and. Temporary Work <c4s. 4 64. «0 oiet ss «ws ole «ee 184 
Gontiaclors nee inks 05 os eee Sarge Boao 30s, 2 jake ge 186 
Employees.of Employment:Agencies. . 20.5 & is.di- dos wae. » aad 190 
SUECESSOFSNIP 4 sare wale ss SuNls «F440 eon oats @ ales a ee 191 
Additional/Grounds) Gers aga wide cde aelugh osc kad 4 ane deapahaae 6 ee 196 
phe: Unitfor. Comparison «47, v0.55 5 seen ccm one ie gee ee 200 
Ray, Equity Unit: aic..bacd & w'sca ig a «2s. 2 ee ya ee eer io 201 
The Territorial Governments). i. c..chrares aces. 0554-0 oiler eiZ 
Ghapter 7 —'The Pay.Equity Plan .¢%. 20454... . Joceos cies. ee 215 
ihe Flements;of.a Pay: Equity Plan... «. <.s: a4 ss </soce yee te ces 216 
GONCIUSION Sateen, etc letai cl quia isa Sk Gag ace da adoegen eee a Va) 


Pay Equity: A New Approach to a Fundamental Right 


Chapter 8 - Employee Participation ......... 0... 0... ccc cece eee tenes 221 
Employee Participation: An Important Guarantee of 
Compliance with the Legislation’s Fundamental Objective ................ @25 
‘WnesPay Equity CONMinitlees warmermmertterste.: <5). ATOM eo Mae Meets 225 
MresViandate of ThexPay EO Uiepaeounattee eos oh. sce later e on nee dea a) sea cal as v7, 
Kepresentativeness of the Payauity Committee. 45.55.0982 caine de eee 228 
Authority of the PayEquityse@omiumitteen. inane «(Yih Oe A ae 233 
POSUNGS 2:2 1)... -:) ana mennnertmeee tne '. U2! 75,"y {UT On at ane 235 
Employee’ Rights. with Respect to wantiGlDatlOn. <5... 6s. aw. 5 cc a ae ene a tees 240 
ahe Right to Protection’ Against Retaliation’... 0.00.05 Ae eo 240 
The Right to Paldalimnicnesmmemma tet. hes 4 PLE? We 241 
ne Right: toi fratning wremee rms Stee SEE Pia, ae ee eee, 241 
The Right-to Infornitaiornmmeemmermrer sate! | Ont. Cee 244 
COnGlusiOn’™: | 7S SO eee vemenmmmnnenrie ered aes WY 2. eGR ee Sea, 245 
Chapter 9 - Predominance in Job Classes .......... 0... . ccc cece eee e ees 247 
POUDRRSEASSOS Bes 5h 61h 1 Ee eee MSO Ne ChE Vcc at cas a SAuted wnt abe ss! of geet Mee ee 247 
Definitions and Classification Criteria for Jobs in Canadian Jurisdictions ...... 248 
Homogeneity Of JOD GClassecuwmrmeiewtn a ook siareets ace. Pcaely y Cea te tee 250 
Flexibility in’ ApplyingiGritenamemeiscs cre ts. ce stersh as mer etars a Can eee La2, 
Sizeron lob: Classi. 70a a msereenmnMeey a chee x en, 12h ae ote geat s wrare Raa ge a 250 
Groaping Job: Classes wwe pawn isis ett ofutecans! ores aig ane» Sheratogetae Seam 255 
Predominance of job Classes: seem aoe ANS ON TOU TO eS ie: 254 
Definition of Predominance and Predominance Criteria 
ieCanadiar’ |UrisciGthOns smememenetee Hoh cet ese gona cae ceeaies a oie See, ace ee 259 
Fiistorical InCUMbENCY “Fe. emer ry ayes sick tele tie Whe cl ate heehee nie Wray 258 
Occupational’ Stereoty Pes? awemrweereceecte cna) here tees ete on is een ee cue ers 258 


Disproportion Between the Rate of Representation of Women or Men 
in a Job Class and Their Rate of Representation in the Employer's 


MOtal Workforce: \ 3 x tape eect otha) ares Aaepharth chsh nee aiefa do aelelemien eens 258 
Intra-Occupational Segregation and Rate of Representation of Women 

or Men'in a Sub-Categoryeota jobtGlass a i ee es 259 
Quebec’s Charter of Human Rights and Freedoms — Rate of Representation 

Omothier Groups Under sectioneO mys .n. wastes aasier VA23 WAE ce ea 259 
Rate of Representation of Women Who Also Meet Other 

Discrimination: Criteria tcew emer ht or eee. Peete vate tec ne tat eam Zoo 


Disproportion Between the Rate of Representation of a Group in One Job 
Class and the Rate of Representation of That Group in the Labour Force . . .260 


Predominance Indicators under Proactive Federal Legislation .................. 262 
Statistical: INCicators ~. 7 tees ee MeO Ee RIAs ws er es lense vials ee Oe 262 
GQGalitative Criteria: 0 icc... v cee ad eR MRE Ao tera etehuhy es Lah eV oe we late we ae 263 
A Significant Gap Between the Rate of Representation in a Job Class and the 

Rate of Representation in the Workforce under the Plan ................ 265 
Eustorical: INCUMDENGY.- + te.rs05r cn ene eRe aha. a Ratan ease ated ate, eons Mee Cree 265 
Occupational Stereotypesi.c.cy.n sackets ce ee eles a ws YAS ane 266 


Table of Contents 


vi 


Inclusion of Other Designated Groups .........- eee e eee rere rere erences 267 
Double Discrimination” ¢.\.. . . ks. ded atone Pe GS Sere eee Poe 267 
Simultaneous Use of the Gender Criterion and Other Discrimination Criteria 

When Determining Predominance .......-. 2s cere rete e reese 268 

CSGPICHUSION nee OMe ers, ls 4.6 SS UN mye IPED SE i erate ane eee 271 

Chapter 10 - Evaluating Gender Predominant Job Classes ..........---+++- 273 

Job Evaluation in Pay Equity and the Non-Discrimination Requirement .......... 275 

Evaluation and’ Subjectivity 22°50 5.15.6... teehee es eee Fie Sa 0s Sa enteen e 27a, 

Job Evaluation for Pay Equity Purposes in Canadian Jurisdictions .............-. 279 

Job Evaluation for Pay Equity Purposes: A Few International Examples ........... 282 
The ABAKABA and EVALFRI Methods <.)...0:.%.0..0.,..4. BhN@ eee ene 282 


The NjC System — National Joint Council Job Evaluation System (NJC JES) . . . .283 
Steps to Pay Equity: An Easy and Quick Method for the Evaluation of 


WOEKIDOMTANGS fois 4 S804 Veh pes BG 8 oes Se eles 2 284 
Evaluation Methods? 4.5.24.5.28 2% sls: seit sis CRED 3 ele ee Oa 286 
Gtobal/Ranking) Methods coon: 5, .o6 51 5 sie: ©, eps 0i5p0,0, epee. 8) rs ioe onenrene ee 286 
Analytical Evaluation Methods: The Point Method ............. 0 eee ee eeeeee 287 
Evaltiation: Criteria Or Factors: os, .6)5)03,%, 52-6 6), 3. GI ak es 287 
CUALITIGATONS ooze cee. t cea a, + a8eyars, gous» %,<,«. SHUNRRERL, bE olen ae eee 288 
ROSPONSIDINGCS tt. ceganir ei a So aR Ne er irr 288 
ERO wae Ee ierrce Meer see. Spe ek 8G. «wp yagi sie, < Ae eee 290 
Conditions under Which the Work is Performed ..........:.4 5 jean Gh ae 291 
Degrees or Levels*of Subfactors..20: so 2uatucied: bas Goes nee ae 293 
EVALUATION PUOONS: ef soca s sce ton w, ghee, aca lek auaseetese d, 04,2, «3 Se eas er 295 
Administering the Questionnaire Fo 5,.....45 0.0.3.4 weve ee ee 297 
Assigning Ratings to jobiClasses 3. 2s... . oc chee ere ee 297 

| Weighting aati apaw a. fre Sl eeerng ht. ics 258 ee 1s nee 27o. 
The Implications of A Single: Pay Equity Plany yest 2a 00 4 >on) ne eee ee 300 
GONCIUSION <A eto hi AOR Ss BSc wis. bb hans a ees ho eee 303 
Chapter 11 — Estimating and Correcting Wage Gaps ................0e000- 305 
COMPpPensallone die wea ts ees soto tao Qiak AAGAR cee cal te-ac ee ee 305 
Approachesan Canadian jurisdictions. : <3... 6 ..nitnee aie en oe 306 
Total, Compensation ao. eek such ive arty .sowcecl Ss aed ee ee 308 
Galeulating Total:Gompensation=+ 2... 2.4..08 Wess a Le eee 310 
Salary} RalGes Mi giac ty vi dhe asset ieee. R ou last oats oleae 310 
Flexible: Pay yet Sees titans? 2a aint cya eeatee alle eee 310 
Monetary Benetits.- sstieiahvad daeeredt telnet sehr skoae ee 316 
Including Monetary Benefits in Wage Comparisons ..............0.0eceeeuee 325 
Time-Related Benents 7.5.) 6s 5 3s. ha. odes 2 ee rr 825 
Group: Govelage: Benefits»... eens<qacd-. 4nd penne een ree ieee eee 326 
Non-Wagei Benefits... 2h8 att faasie niece dec Al ag eon len ee ae eat 326 
MiaCIe COMM PAGISGUYS 5x ao yoy dunes = cork eco ars bsbscasoy ste eee eee Ne 327 
Approaches in, Canadian jurisdictions 4... ... 23 2 aeeaa pees eee 327 


Pay Equity: A New Approach to a Fundamental Right 


Ghoosing ai Wage: Gomparison: Method «2.25.5... 2s an SUR Ot 330 

hes} Ob-to-ObyMetnOdolOGy yia.4i0c4, 45,305. «a2 » EU SO Ve 331 

ne Job tosbimeMetNodolog ysis sees coli sab 56 4 09.2 aac egh gen 0 ROR eth 333 

ihe, job-to-Segment: Methodology: «1.6.6 400.040 Ac aye, Pe TRONS. 335 

Le! LinestO-LINE: MCUROGOlOGY esr. nes 4 od :0.0.4.0.4. 3.0.05 9.06 2 00 de 336 

WO GrnGjUStents aia Mineman cscs fore heed ee aac aad av a.d dyole 4, Raut otach aM bleeds 3B 
Breventing WageuRedianony were ith conics G4 4 6 Fae we dyeleaitiagn dean oe ee 339 
Harmonizing Differentiated: Pay, Structures... a0. 1). Lear Seas eh gies 339 
merms-of Payment fomWageAdjustments: «5... s+. Sea A 342 
Wage Comparisons Where No Male Comparator Exists Within the Plan ......... 343 
Wage Comparisons Where No Male Comparator Exists Within the Organization . . .344 
KEOTGIUISION 30.4 64.6 lesen ed aM EMER RMB AA Tit Ba aa a chun cd hla #2 ec apes, 4 347 
Ghapter)12— Allowable Exemptions: ..«.00106 6. On ee Bk ee, 349 
MentonPertormance:Pay Ramer cvn ans oli 5 4 624s aoe ed ecde 5, CR ate B55 
SOTTO RLY Sue eee ay act Yokel IU RE eo llg ye gidlcie) dhe eux in, de aN SOT. 
RECEGUTGUIG Sine :darceoth v.n-y harem NM NY df 250 kv <.ay'ht ceva lees ANS OO, Sa ee he 358 
SHOMSISMOMLAGES wiz nv) cera rgmertuse ee A.) acters 4in,a9\e ae 4 eta ee Mine oe 361 
Regional RaveRatesrud 0 hye Sapien cate tgie a! dole as vsti a oo. cree peepee SON 363 
Barut one MOUly: soci cc otek tee AR a tes A ecoei woo" SA. a slie (a yaa aiedege a baelavets 365 
Benefits for Temporary, Casual and Seasonal Workers ................-.-005- 369 
ECHELON aes ae 566.0161 6, Scat silage ME OL ISOs d a Jeo ers aie GUISE i Ra, SMR ee ie 370 
Chapter 13 - Maintenance of Pay Equity ............ 0. ccc cece cece eee 373 
General bramework for Maintenance en ias gic). ie sao, oe vie pye pane seeeus a73 
the bligation.to Maintain Pay: Equity mae: See. Ie ME Sse a 376 
ihe; Ray: Equity. Committee: «14.5 cageis.s sis. IVR as 0 RI BAIR IS 377 
maining and. Information cca san sete Mee ee ee Bhd! ha GRE ets tate 378 

The Principle of Continuity, «srry stad se eee nd bo eHow ten Oe ee oe 379 
FreqUenGy main iiawtis « «scey ee Sinead cai Mh SE OO sa 381 
POSUIIG a a he eRe oe fad: sits ree Rec le thd de al ay. RR ae ee oes Gemtnrtnd mm 383 

Pay Equity Maintenance and Changes in Organizations ................-0005- 384 
Greationrot, New Job: Classesigaan crass ton tyd-0- 2:3 elecese OU ee ee ae 385 
Disappedtance of a:|ob: Class: agi seatat en Lie a) OL RRs, 386 
Change in the Gender Predominance of Job Classes ............0000005. 386 
Ghangesinuthe:Gontent: ofal|obiGtassummen ots). Mal OT OR. BE 387 
GhanGe.in: Pay esse ay eee coed Male rine os aonee ae Rare 387 
Renewalof;Gollective Agreeimelats wee mete. sits, fc. ke soos agen sore pate aioe see oue 388 

Sale or Disposition of the Organization in Whole or in Part .............-. 390 
Payment of Adjustments in the Context of Pay Equity Maintenance ............ 391 
PayeEquitysand| Internal Equity rast. aa aaa aviin< 50 A hae eo ee 392 
CONCLUSION Fn tema, + no 60d ee weed ns de sce o dry oa PRR Ae NG 393 


vii 


Table of Contents 


viii 


Chapter 14 - Enforcement .......... cece cee etree reece es eme eee eee ns B25 
Canadian Pay Equity Commission ....... esse cece eee terete nee e se eces 899 
Complaints <.%s5 ds. 2 sho a oad > ae PIR Efe ae © 400 
Compliance Orders ys 'cec 6005) << 5 “eI haere ee 400 
Investigations: «.i'5 cass ess eda 1s ok Ad ee ani 401 
REBOrUNG. fact tenis sso ase x inbox al gre Siete Sie And 8 ts _ewgeewelia.x 402 
Audits . 6G 64a YA Ans Set be, MSRP U Ee eee 404 
Canadian Pay Equity Hearings Tribunal .........-. eee eee eee eee eee eee eee 406 
Ameliorative Refnedies «72. ...<.. «.2c0miehle 4 SS Oe ge meee 406 
Sanctions: . sore mes one hy & oe Hata > Rl i eee 408 
Cease and: Desist/Orders: 4, ga dadatenc os 2 aa 6 a eee i ee 410 
GOmpensation ease ce ek Al ays 6s 8 Fd de Ay 4 410 
PINGS 25. cie eats ghey Sha pte hos Silo, oo, dcecen wee ea ee 412 
Directions, to:Publish.or Post Information: .« . «ic. .4%h shee beeen 412 
Orders fOF GOsts) oc sis woe. ea nes oe oo na bs 50:2 BO ee 413 
Pay Equity Adjudicators. 2.5 4a os ais cee hess so + Maa ot « ane gh eee 414 
Prosecutions and Penal Sanctions ©. vous Ga andes % © ecg e 619 6s Ree 415 
Enforcement by the: Courts. ot gaia) f. st false & 054 ial w Se aholge 417 
GOmclUsionicen "eyed 2 eee rd eke a ls ek s o8 au shan s «04 Bbirw pg ein en ge tear 418 
Chapter 15 - Timelines and Transition .................. i RN cha 419 
Target Dates and! Timelines: t.s..0 0s des ys. h eos ds kate a 419 
MOnitOriig: 2. cetiseeen ig erie toils ehalens cat ote ss “sagas -w\ey a: pee ee 427 
Trasition...0e sae Baia edhe Paras obs a cw os RS eR 2. oe 427 
Chapter 16 — Pay Equity and Collective Bargaining ....................46- 435 
Canadian: Collective Bargaining System .......... « « wil bvee diese eee 436 
Collective Bargaining. in the Federal Jurisdiction ........ sca cep tele eee 442 
Federal Public Service: jesse end Siw aaa s,s... ved en 443 
Collective Bargaining and Pay Equity <2. 2.06.4. 0s 6 oa os ewes ae ee 443 
Responsibility of the Employees ...4 o20 ds ds aces. de 4 x ea eee 449 
Responsibility of Trade Unions 3. t.teaadatdulnienn s oon. pas one ee 451 
Duty of Fair-Representation, 3: y+ #1054. 5.5.4 ae ae ee 454 
Responsibility to;Other- Employees... 2. ..: .< <. .+.026d 9-2 epee 456 
Example:of Occupational: Health, and Safety > e.secur% claee sade ele kee eee 457 
Effect of the Proposed Model on the Collective Bargaining Process ............. 459 
CONCIOSION 5 erie h s eactin E'S ey aah oh Go Srcue 4/0 AN sgl oS Ghee a 462 
Chapter 17,— Oversight: Agenciesiias| visu ceuiaueneuh er alee Geel. see 465 
Need. for Proactive:-Oversightauay inten Gage-1e duets nn oe Ore eee tee ele 465 
Importance of: Self-Monitoring ...... 45... 0... xe. aa a eee ee 466 
importance of Resources*5.), os. oh. oa cok ole se 467 
stand-AlonevAgeniciess.. © J's. cid. nat on ee 468 
Public Education, Promotion and Information ...............eeecece00. 469 
Advice/and Technical Assistance. tn... 5-1. Ae mea eae ee 472 


Pay Equity: A New Approach to a Fundamental Right 


Investigation7Zarny RacueinGiNG ee akie ie tennis: out ete SOI ee Se 6 eae 473 
DISPUTE RESOIMUOlmnem te conte era sie) soc) oo vic's.c sr ete ae teed bv se be 474 
Complianee- Orcersmerer ere ters Serr. Fs ks, trey Re RIALS oe oe als 477 
ACVOCACY ‘ie CP i ete res See AL 5 co as eee ae avalos cian sd oo 3 477 
PCUCICAL ON a) te aE ONS. ' ss forage o.0's « 4 la whe nae al aguas eae mar 481 
AC UCICAative FUN CUOMsmmwEMA seas. sic cciy a's eas Gisela ale anode ue eles’ 2. 484 
REGUIAtION ANG MOMMOHNGMmE et ey. cst osel sols ss arearete ecw Ce amNepotre a apart 485 
AGE SySterny" Aap Raepamme aoe eke cl as esl Ah ge OI eae we eas wel 485 
Rule-and ‘Policy Makinhgmenrmamertace. shai oko. os aces Rane oe La eee oe 486 
PAC ALS: oi. 1.c.\e gee ERPS sca eld cana. ty 3u'e aha, suis, va ee a oe 488 
Enforcement and Remedies mewmer rts Ni. vs eas oes ln aeree e enee ae 489 
SUPLICCULG Ser oe St, | 58 8 eR ED Ce eds as long a aie he ocd pnieie oa SR mee Eeepies 491 
Ganadian Pay: Equity, COMMISSIOMMNMIE ig scleely «yee 5s ocacs ns Stave ecw lp clanm age eens 493 
PUDUGECUCALION ANG RIOMoHOMMm a nert ows < oid sos ww leis «sleep el 494 
Aavicevand. Technical Assistance cum ig: c.6 oa oes! «4,5 Ze = sae ohh aOR 494 
Investigation, andract sEinGiiemenmetriet 2 cto ch. she's wo 44 eine d Bien eens dened 494 
DISDULEARESOLULIOM » ies a eR er tete ies 50's. Se or oleae ooo, appQeleusguets 495 
Reguiationand Monitoring meee. fies. oe ed eee os 495 
Ruler Making and Policy Makinginis, dees ¢3 46k es lao oenea ees on 496 
ERTOGGETENE) sags ps\sier MR NGM Secs his os oS else SET WI Aw wo 2 496 
Canadiansbay: Equity. Hearings spitmaimer renee ei, 25. isos. shee eels, Hae suiaitin 497 
IIMESTIGALION 1.5. :« nora aaa TEES Sos oS 4, o's Seale Ghats ome ax 498 
Dispute Resolution. i... teen ei eo ose oak sae ee SG Me Games 498 
Rulesanic Policy. Making) tesa el fete ier, co oeste els we words ve eels ass + 498 
PUIG IC ALON sence.e aera cade 2 peice enna bOI, Fhe. retas xs oft hctato aye weed eae 499 
Pay EQUI AG|UCICALOLS . ...\ 1.5. emer SCRE ey gis. ee ete Bice Stew eie yu ogo: 500 
Palliaimentary REVICW ©. .... sc cco meee Dene meet RA caters bce so «cet e tue! ersten 500 
SOC SIO a cprrae cs eye ohn, 5 ss aks gy RPM hao co onle co, wi ss oe oe wo anc 501 
Listiof Recommendations <i crew. citer cieiecs ym oil ss ec ie enw eee 503 
PD DONGIGES saci’ el aais'cs Ste re care neta e cers, Sic s'e le wren eee og 521 
Appendix iPay. Equity Secretanlatremersren ec sire hus, 6 oie. 5 5 ee eae 521 
Appendix B — Terms of Reference - Review of Section 11 of the 
Canadian Human Rights Act and the Equal Wages Guidelines, 1986............. 523 
Appendix C — Canadian Human Rights Act, R.S. 1985, C. H-6..........00 0502 ee 52D 
Appendix D — Equal Wages Guidelines, 1986 SOR/86-1082 ..........-..50005. 527, 
Appendix E'— Canada Labour Code Prargill aR 'Si1.985,G: L-2..... 04 s8 ee eee es 531 
ADDeNCDGREASUDMISSIONS 4. Sipeeee feet ict oo os bo ee els oie a55 
AppengixtG aConsultation)PIOces Serer per teers 1. eye 3.008 Gi ww a le ees eee oes 536 
Appendix Hie Gommiissioned) Reseatenaier mmr s< ac. 6. Sao. eee aes. 547 
SelechBiDlOograpny Me oo: 5% <r ete eter on oo ice eels! ew o/s We slg aimee 557 


bas dobar patient a 
. yes we wwe <a +7 nie’ aad, 
: : al | ene ghana rvs ae ; , 
as chilies ¥! odtet es , bi deny ee 


7 Tre 3 / ~ 1s ve i " é 

v- — a F Ans 

! rs ; Deve: aes, (ne 76: pe “ee ’ 
7 ; a 2 sev A Pa 0 2% os ig tf 4 7 Bs 7 


ee vn . Deis & F ee Pe | ¢ =e 
ae RP ce a iar el oa ve Ulaw, 


é 
® Jahy a eee 


a a io 
‘ ot a’ , a.% — rv aa esis ae al fA 
ther se me é s ye ‘ aaistirce a 

Ob sy he * br Pty Hel owe | sas Haein Mri iis 
ni * ‘ 5 Ore 

r¢ eee oi ota O14. « = Was a avers’ OF yu Von pe ras 
“ee arnt : i Pa Au in Nei ot P 7% F * < q'4 @ oe <. wi: ¢ ! hd " ’ a2 - “oe 
hp aaehaid "A Vi na qe he nage ae a iy pele spy ne et ‘Vi ‘ ake ice 
we! A Le ’ ‘ OV a e] 77 v, . . t naked walk af bes. oe . 7 7 i. 

; oer 3. : aa 
ae 33 (hao he ee > PAA eb vrs Dae ae oF he prey a 
7 ange " ( . sig ay Pree ie ; ‘7 Dries tees apn ott 4 F mh pit 

a ages), “aan, ; ee c i pf ca Paes >) an ae pit ita) iy 


ef 


‘ om } ‘hes 
ee - - Mak 
. et ee i 2 ' a VAS Eas 7 ' . ans ay 
$3 ~ sd A> Oe is 
" 4 RA . - ae , ‘ sah 
ih! pSiw on Py Mier ee SLO y rh WA “hy ¥ ok i ta I 


ae rs } a4 a cs, “- ¥ a 7 b 7 { oral 4 x i ar Y ey 
; at im $ - ’ aay Pie ee s Wat , ’ nm i. sehen hy ii 5 an yn th 
- > Ae i‘ wie, as 7 ay FW gwd vahi & an Hashes te eevanialselh 
: Kae R *] See tatates FHA} A | Pa +. on diet ort) tule ae ewer aapanee : 
2 ee SA Ee ae He dR 1 En uM 
= 7" : ~ ee k= eS, BT bey AC bei aren engi ional 
| Ee uke gobi Menetal mabe! if Sima ind nodal seaeste 
b a eee oa i ietae? .: 
a 7 ss ir . ie @ | F Ga 27 seet Pveaen 
pat ie! 


Ctpe o » & a WG dé ce : he 
iy eg tip. ’ 


a Fr eT) 9 cop 
7 / ‘ 
oy, X= 
=s 
WA : : : 
i ‘*s fl 
_ r 
ed I ne 
‘i ' oe 
= i¥ Lol Ae se 


Pay Equity: A New Approach to a Fundamental Right 


Review of section 11 of the 
Canadian Human Rights Act and the 
Equal Wages Guidelines, 1986 


Pay Equity Task Force Members 


Beth Bilson, Q.C, Chair 


Beth Bilson has degrees in law and history from the University of Saskatchewan, and a 
doctoral degree in law from the University of London. She has been a member of the 
faculty of the College of Law at the University of Saskatchewan since 1979, teaching 
and writing in the areas of torts, labour and administrative law, and legal history. She 
served as Senior Grievance Officer of the University of Saskatchewan Faculty Association 
from 1982 to 1985, as Assistant Vice-President (Administration) for the University from 
1986 to 1988, with special responsibility for faculty collective bargaining, and as Dean 
of the College of Law from 1999 to 2002. From 1992 to 1997 she chaired the 
Saskatchewan Labour Relations Board. In addition to acting as a labour arbitrator in 
Saskatchewan, she is a part-time member of the Public Service Staff Relations Board 
and the Yukon Public Service Staff Relations Board, and Deputy Chair of the Discipline 
Committee of the College of Physicians and Surgeons of Saskatchewan. She was 
awarded the designation of Queen’s Counsel for Saskatchewan in January of 2000. 


Professor Marie-Thérese Chicha 


Marie-Thérése Chicha (Ph.D in Economics, McGill University) is a professor at the 
School of Industrial Relations, University of Montreal. She is a member of the 
Immigration and Metropolis: Montréal Centre for Inter-university Research on 
Immigration, Integration and Urban Dynamics. As a specialist on the issues of pay 
equity, employment equity and the management of ethnocultural diversity, she has 
written several books and articles, in particular: “La gestion de la diversité: |’€troite 
interdépendance de I’équité et de |’efficacité,” Effectifs (March 2002); “L’adoption et 
la mise en oeuvre de la Loi québécoise sur |’équité salariale: l’existence d’un double 
standard,” Lien social et Politiques (Spring 2002); “Les politiques d’égalité 
professionnelle et salariale au Québec: |l’ambiguité du rdle de Etat québécois,” 
Recherches féministes (2001); L’équité salariale: mise en oeuvre et enjeux, (2000); “The 
Impact of Labour Market Transformations on the Effectiveness of Laws Promoting 
Workplace Gender Equality,” in Richard Chaykowski and Lisa M. Powell (Eds.), Women 
and Work, (1999); “La Loi sur l’équité salariale: une démarche complexe a plusieurs 
volet,” Gestion (Spring 1998). 


xi 


Pay Equity Task Force Members 


xii 


Under the auspices of the School of Industrial Relations at the University of Montreal 
and the Ordre des Conseillers en ressources humaines et en relations industrielles du 
Québec, she has presented training seminars on pay equity to various stakeholders: 
employers, unions, legal counsels. In 1995, upon the request of the Government of 
Quebec, she chaired a committee of experts whose recommendations served as the 
basis for Quebec’s Pay Equity Act. She has also acted as an expert witness for the 
Quebec Human Rights Tribunal and the House of Common’s Standing Committee on 
Human Rights and the Status of Disabled Persons. Finally, during the past three years, 
she has provided expertise in pay equity at the request of a number of governments: 
France, Belgium, Denmark, Sweden and Portugal. In her work with the Immigration 
and Metropolis Centre, Marie-Thérése Chicha has conducted research on systemic 
discrimination in employment towards invisible minority youth and on employment 
equity programs targeted at visible minorities. 


Mr. Scott MacCrimmon, B.A, MBA, CHRP 


Mr. MacCrimmon has over 25 years experience specializing in human resource and 
compensation management. Prior to founding his own consulting firm in 1993, 
MacCrimmon and Associates, he worked for Peat Marwick Stevenson & Kellogg 

(later called KPMG) for 15 years. From 1988 to 1993 he was Principal, responsible 

for all compensation consulting services of the firm, first in the Toronto and then the 
Ottawa office. Over a three-year period he served as Director of Human Resources for 
the Canadian arm of a major defense industry supplier. Prior to consulting, he worked 
for 3 1/2 years with Bell Canada. 


As a consultant, Mr. MacCrimmon has worked with hundreds of employers to design 
and implement equitable pay systems. Many of his projects involved job evaluation and 
pay equity analysis for organizations in both the public and private sectors, particularly 
in Ontario, Quebec and Nova Scotia. In the federal sector he has advised several Crown 
corporations, agencies and departments on compensation and job evaluation. 


Mr. MacCrimmon is a full member of the Canadian Association of Management 
Consultants, holding the CMC designation. He holds a BA in Economics from the 
University of Western Ontario and an MBA from York University. He is a member of 

the Human Resources Professionals Association of Ontario (HRPAO) and holds the CHRP 
designation. He has lectured on human resources and compensation administration 

at the University of Ottawa. He is an active member of the Canadian Compensation 
Association and past President of the Ottawa Chapter of HRPAO. 


Pay Equity: A New Approach to a Fundamental Right 


Note from the Chair 


It is evident to anyone who has experience with pay equity that this is a subject which 
raises complex issues with implications for human rights, for the administration of 
public programs and policies, for human resource management and for labour 
relations. 


In addressing this array of issues, the Task Force has been fortunate to be able to call 
on the expertise of Professor Marie-Thérése Chicha of the University of Montréal. The 
knowledge of Professor Chicha, based on the extensive research she has done in this 
area, and, in particular, her insight into the evolution of pay equity legislation in 
Quebec, have made an important contribution to the final report. 


The Task Force has also benefited from the practical perspective provided by Mr. Scott 
MacCrimmon, who has had many years of experience as a consultant on pay equity 
matters. His consulting practice has made him familiar with many of the issues arising 
from the implementation of pay equity legislation in Ontario, and the application of 
section 11 of the Canadian Human Rights Act in the federal sphere. 
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Introduction 


Background and Terms of Reference 


In 1967, the Government of Canada appointed a Royal Commission on the Status of 
Women with a mandate to “inquire into the status [...] of women in Canada...to 
ensure for women equal opportunities with men in all aspects of Canadian society.” 
The establishment of the Commission, chaired by respected journalist Florence Bird, 
was initially greeted with derision.'! The report of the Commission, tabled in 1970, 
contained recommendations addressing a wide range of issues, and included a 
recommendation for legislative change to address the issue of equal work for equal 
value. Though many of the recommendations, including this one, continued to be 
controversial, and stimulated extensive and lively debate, the report constituted an 
important milestone in placing the status of women before governments and 

the Canadian public in a substantive way. 


The recommendation of the Royal Commission that the Government of Canada enact 
legislation entitling women to equal pay with men performing work of equal value led 
ultimately to the inclusion in the Canadian Human Rights Act2 of a provision specifying 
the right of equal pay for work of equal value for women workers falling under federal 
jurisdiction. As with other rights articulated in the Canadian Human Rights Act, the 
process for vindicating the right was for an aggrieved person to file a complaint with 
the Canadian Human Rights Commission, which, if not settled in the course of the 
investigation or by the Commission’s efforts at resolution, could ultimately be 
adjudicated by the Canadian Human Rights Tribunal. 


The quarter century following the passage of the Canadian Human Rights Act was a 
period in which there were enormous changes in the understanding of human rights 
and in views about the legislative and administrative framework required to bring 
about a higher degree of equity in Canadian social, political and economic institutions. 
The experience of those most closely involved in the process for implementing human 
rights principles—lawyers, judges, advocates for equality-seeking organizations, 
members of disadvantaged groups—led to a more refined articulation and elaboration 
of human rights concepts, and to a critique of the existing administrative and judicial 
processes for the furthering of human rights. The passage of the Canadian Charter of 
Rights and Freedoms in 1981, which, in section 15, explicitly stated the equality of all 
citizens as an underlying principle of Canadian society, only served to enhance the 
standing of human rights as a concern for all Canadians. 


The experience of employers, employees and their representatives, and equality-seeking 
groups with the interpretation and application of section 11 of the Canadian Human 
Rights Act must be understood in this context. Although this provision was relied on 

as the basis for a number of efforts by employees and their representatives to make 


1 Christina Newman. “What's so funny about the Royal Commission on the Status of Women?” Saturday Night, 
January 1969, pp. 21-24. 


2 Canada. Canadian Human Rights Act. S.C. 1976-77 c. 33, s. 11. 
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progress towards the equity in pay promised by section 11, they, along with 
employers, equality-seeking groups and critical observers, emerged from these 
experiences with strong reservations about the usefulness of the legislation in this 
form, and the efficacy of the system supporting the statutory provisions. 


On October 29, 1999, as a result of representations made by many of these 
participants, the Government of Canada announced its intention to conduct a review 
of section 11 “with a view to ensuring clarity in the way pay equity is implemented 

in the modern workplace.”2 Under the auspices of the Minister of Justice and the 
Minister of Labour, an independent Pay Equity Task Force was appointed with a broad 
mandate to review the legislation. 


Prior to the formal appointment of the Task Force, the Chair was asked to undertake 
a series of discussions with a number of significant stakeholders—federal employers, 
employee organizations and women’s groups—to discuss the nature of the mandate 
for the review. As a result of these “Phase 1” discussions, which took place 

in December of 2000, the Terms of Reference for the Task Force were finalized. 


In brief, the Terms of Reference for the Task Force* asked us to: 


> survey and analyse pay equity legislation in Canadian and international 
jurisdictions; examine administrative best practices and models for the 
implementation of pay equity legislation; 


> consider the experience of individuals and organizations who have been involved 
in processes which are designed to move towards equal pay; 


> take into account the implications of pay equity legislation and the frameworks 
for the achievement of pay equity for related legislative provisions, administrative 
structures and institutions like collective bargaining; 


» assess job evaluation and wage adjustment methodologies; and 


> develop options and recommendations for improving the pay equity 
legislative framework. 


Our Process 


The Terms of Reference describe the basic objective of the Task Force as being “to 
conduct a comprehensive review of the current equal pay provisions of the Canadian 
Human Rights Act, (s. 11) as well as the Equal Wages Guidelines, 1986.” A review of the 
Terms of Reference will confirm that we have been encouraged to consider the full 
range of issues bearing on the question of whether section 11 in its current form, and 
the system which has developed for its interpretation and application—including the 
Equal Wages Guidelines, 1986—has provided effective statutory support for the 
achievement of pay equity for workers under federal jurisdiction, or whether some 
improvement might be possible to this legislative regime. 


3 See Terms of Reference, Task Force website at www.payequityreview.gc.ca 
4 Attached to this report as Appendix B — Terms of Reference. 
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Consultations 


In carrying out our task, we have, as the Terms of Reference suggest, engaged in 
consultations with a wide range of groups and individuals, with a view to 
understanding as broad a spectrum of views as possible, and drawing on the rich 
experience of stakeholders, equality-seeking organizations, consultants and members 
of administrative agencies who have played a role in the implementation of legislation 
both in the federal jurisdiction and at the provincial level. 


In preparation for the process, we developed a consultation strategy document, 
outlining the range of consultative mechanisms we proposed to make available, and 
a discussion paper, setting out the issues which we regarded as relevant to our 
mandate.> We shared these documents with stakeholders and invited them to 
comment on the drafts, which were revised prior to their publication. The documents 
were subsequently posted on the Pay Equity Task Force website® and also circulated 
to a lengthy mailing list of employers, employee organizations, academic institutions 
and individual scholars, equality-seeking groups, human rights agencies and 
government officials. 


Our report reflects a process which we designed to be open, transparent and 
accessible. To support this objective, our website was updated frequently to provide 
stakeholders and the public at large with current information about our work, and to 
permit them to review and respond to the submissions which were made in the course 
of the consultations. We also provided some financial support to individuals and groups 
whose resources would not otherwise have permitted them to participate. 


Public Hearings 


In April and May of 2002, the Task Force conducted public hearings in a number of 
centres across Canada.’ In addition to notices on the website and through the mailing 
list, these hearings were advertised in daily newspapers in the centres where the 
sessions were to be held, and, in some cases, in large centres nearby where hearings 
were not scheduled to take place. During the hearings, presentations were made by 
trade unions, employers, community organizations, individual employees, consultants, 
administrative agencies and members of the public. 


Roundtables 


At the time of the Phase 1 consultations at the end of 2000, all of the stakeholders 
urged the Task Force to create opportunities during the consultation process for an 
exchange of views among the stakeholder groups, in addition to the anticipated 
meetings with specific parties. This request was accommodated in a series of 
roundtable discussions which took place in Ottawa in April, September and October, 
2002. Representatives of federal employers, trade unions representing workers in the 
federal jurisdiction and women’s groups were invited to these sessions, each of which 


5 Pay Equity Task Force. (2002). “Review of Section 11 of the Canadian Human Rights Act and the Equal Wages 
Guidelines, 1986.” Discussion paper prepared for the Pay Equity Task Force. 


6 Pay Equity Task Force website. www.payequityreview.gc.ca 
7 Vancouver, Edmonton, Yellowknife, Toronto, Ottawa, Montreal and Halifax. 


was focused on a particular theme. The first of the roundtables was devoted to a 
discussion of the experience of these parties with the existing federal legislation; 
subsequent discussions dealt with various general models for pay equity legislation, 
with techniques and processes for the implementation of pay equity, and with 

the implications of pay equity for collective bargaining relationships. 


Though representatives of two influential women’s organizations—the National Action 
Committee on the Status of Women, and the National Association of Women and the 
Law—attended the first of these, they expressed an interest in having a roundtable 
which would permit representatives of a wider range of women’s groups to express 
their views to each other and to the Task Force. A roundtable for women’s groups was 
held in Ottawa in October 2002. Part of this roundtable was dedicated to a discussion 
of the issues among these groups themselves, and to the preparation of presentations 
which were made to the members of the Task Force later in the day. 


Private Meetings 


In addition to the public hearings and the roundtables, the Task Force held a number 
of private meetings with representatives of federal employers, employee organizations, 
consulting firms, and federal and provincial agencies administering pay equity or 
related legislation. 


The Pay Equity Task Force received a considerable number of written submissions. Many 
of these were from parties who took part in the roundtables or in other meetings with 
the Task Force. A number, however, were from interested members of the public or 
groups wishing to comment generally on pay equity legislation or on specific aspects of 
such legislation or its application. A submission by Professor Paul Weiler’ was presented 
as an adjunct to a presentation by the Federally Regulated Employers—Transportation 
and Communications (FETCO)? at a meeting with the Task Force; FETCO also invited 
Professor Mark Killingsworth!? to make a submission in connection with his 
participation in the October 2002 roundtable discussion of collective bargaining issues. 
All written submissions were, with the permission of the authors, posted on the 
website, and in some cases, they elicited written responses from readers of that site. 


Funding was available to support the formulation of submissions by groups who might 
not otherwise have been able to participate in the consultation process. This funding 
was allocated after review of applications, according to criteria of financial need, as well 
as relevance of the proposed submission to the mandate of the Task Force. 


Research 


The other major focus of the activities of the Task Force in preparation for writing this 
report was the research program. Task Force members and staff formulated a research 


Paul Weiler. (2002). Presentation to the Pay Equity Task Force, June 28, 2002. 


Federally Regulated Employers — Transportation and Communications (FETCO) is an organization consisting 


of 23 employers and employer associations in the transportation and communications sectors coming under 
federal labour jurisdiction. 


Mark Killingsworth. (2003). Reforming Equal Pay for Work of Equal Value. Submission to the Pay Equity Task 
Force, February 2003. 
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agenda which covered the issues suggested by the Terms of Reference as necessary 
to a comprehensive review. Stakeholders were invited to comment on the research 
agenda, and these comments assisted us to put the document into its final form. 


Proposals were invited for research projects which would address the issues 
enumerated in the research agenda, and a review process was put in place to ensure 
that the projects which were commissioned would be of a high quality and would 
cover as wide a range of relevant issues as possible. Where the response to the initial 
call for proposals did not elicit proposals for research which would address important 
issues, further efforts were made to identify scholars or experts whose expertise would 
equip them to undertake research on a particular topic; those identified in this way 
were invited to submit proposals, which were subjected to review according to the 
criteria established at the beginning of the review process. 


The Task Force ultimately commissioned 28 external research projects, as well as six 
case studies. With limited exceptions, the commissioned research addressed all of the 
issues set out in the research agenda. The range of research which was done included 
theoretical and conceptual projects, empirical studies, and studies which drew on 
experiences with pay equity planning and implementation. 


Under the Official Languages Act,'' the papers provided to the Task Force as part of the 
research program cannot be publicly circulated until they are available in both official 
languages. Although the translation of this extensive body of research will take some 
time, the results of the research program carried out by the Task Force will ultimately 
be an important resource for researchers, consultants and those involved in the 
formulation and implementation of pay equity plans. In some instances, the research 
breaks new ground in examining particular aspects of pay equity; in others, the 
research draws on experience or new conceptualizations to provide a fresh perspective 
on topics which had previously been examined. 


The research staff of the Task Force provided members with information and statistical 
data on a wide variety of topics. These included the legislative initiatives and strategies 
which have been adopted in furtherance of the goal of pay equity in Canadian 
jurisdictions and elsewhere, notably in European countries and the United States. They 
also compiled information about government or corporate strategies and programs 
which might be complementary to pay equity as a means for advancing the equality 
of women. 


Symposium 

As a culminating event for both the consultation and research programs, the Task Force 
held a two-day symposium in Ottawa, in January 2003. Scholars and experts who had 
carried out the research projects summarized their findings, and there were 
opportunities for dialogue and debate with stakeholders and other interested parties. 


The research program and consultations carried out by the Task Force were designed 
to provide us with information about the wide range of issues which are relevant to a 


11 Canada. Official Languages Act. R.S.C. 1985, c. 31. 


Introduction 


review of pay equity legislation, to give us an insight into the views and perspectives of 
those who are affected by such legislation, and to permit us to consider the largest 
possible number of options as we formulate recommendations for a statutory regime 
which is fair and effective. 


As we prepared to deliberate about what kind of pay equity legislation would support 
and advance equality for women working in the federal jurisdiction, we heard from 
individual employees, employers and employer organizations, employee organizations, 
equality-seeking groups, officials in government departments, consultants and human 
resources professionals, members of tribunals, and academics. We attempted to create 
as many opportunities as possible for those who have been affected by pay equity 
systems or who have studied them to share with us their experiences and their 

expert insights. 


The opinions which were expressed to us, and the recommendations which were 
made with respect to how we should approach our task, diverged in many important 
respects. Given the different experiences and orientations of those we consulted, this 
is not surprising. 


Common Ground 


We were able, however, to identify much common ground in these discussions, and 

to begin to sketch a conceptual framework for legislation which would allow federally- 
regulated employers and their employees to take more effectual steps towards 
achieving pay equity. It was encouraging to us that those who must breathe life into 
any new legislative regime by formulating and implementing pay equity plans, were 
able to come to general agreement on some significant points. Though not all of these 
points were explicitly dealt with in the research commissioned by the Task Force, it is 
interesting to note that there is reinforcement for many of the views expressed by 
those we consulted in that research. 


In other sections of this report, we will be examining in detail the issues which must, 
in our view, be addressed in order to produce an improved statutory basis for the 
attainment of pay equity. It is useful at this point, however, to outline those elements 
which seemed to find broad acceptable as premises for our deliberations, and for our 
more specific recommendations. These basic elements may be described as follows: 


1. Commitment to the principle of pay equity 


In all of our discussions, the parties took as their starting point the importance of 
the underlying idea of pay equity—that differences in pay for comparable work 
which are based solely on differences in sex are discriminatory, and that steps 
should be taken to eliminate these differences. In this sense, the norms set out in 
international covenants concerning equality and human rights, in constitutional 
documents, and in domestic human rights and labour legislation, have become part 
of the currency of the relationships between federally-regulated employers and 

their employees. 
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2. Recognition that an entitlement to equal pay is a human right 


There were many differences among those we talked to about how the principle 
of pay equity should be articulated in legislative terms, and about what would 
constitute appropriate administrative mechanisms. In particular, there was some 
divergence among the participants in the consultations about whether the specific 
obligations and requirements associated with pay equity should be contained in 
human rights legislation or labour standards legislation, and whether such 
legislation should have its administrative home in a human rights agency or in 

a government department with responsibility for regulating employment. There 
was no disagreement, however, that the basic principle of entitlement to equal pay 
is a human right, or that this principle is appropriately enshrined in human rights 
legislation and correctly seen as framed by constitutional guarantees of equality. 


3. Acknowledgment that employers have a positive obligation to take steps 
to eliminate wage differences which discriminate on the basis of sex 


There is, naturally, a range of opinion about the nature and scope of the obligation 
which rests on employers, and a discernible dividing line between employers and 
trade unions over whether this positive responsibility is one which is shared with 
employee representatives. It is significant, however, that there is general acceptance 
that employers are obliged to take positive steps to ensure that the right to pay 
equity is not a meaningless concept. 


In this respect, there was consensus among the major stakeholders that the 
complaint-based model which is represented by section 11 in its current form is not 
an adequate means of reinforcing with all employers their obligation to treat their 
employees in a non-discriminatory way with respect to compensation. If there was 
one common theme which was voiced more frequently and with more vehemence 
than others, it was that of disaffection with the uncertainty, tension and frustration 
which has prevailed under a system in which complaints of discrimination by 
employees are the exclusive recourse. 


4. Consensus on the importance of accessibility of any pay equity regime to 
both unionized and non-unionized employees 


Though employees in the federal jurisdiction have chosen to be represented by 
trade unions in many cases, there are a large number of employers whose 
employees are not unionized. There is general agreement that the absence of union 
representation should not disadvantage employees in attaining pay equity. There 

is, naturally, a variation in views about the best ways of guaranteeing that non- 
unionized employees are covered by pay equity legislation in a meaningful way. 


5. Agreement that a statutory regime should provide more guidance as to the 
standards which are to be met 


Section 11 of the Canadian Human Rights Act, like many human rights provisions 
enacted at that time, expresses a general principle, and provides minimal specific 
guidance concerning what criteria employers are expected to meet in carrying out 
their responsibility to eliminate discriminatory wage differentials. The Equal Wages 
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Guidelines adopted in 1986 provided some additional clues concerning the criteria, 
definitions and standards which the actors were expected to keep in mind in 
working towards pay equity. In spite of these efforts to provide a clearer 
framework for stakeholders, the parties expressed the view that the standards they 
are expected to meet remain obscure and that their obligations are not articulated 
with sufficient precision. 


6. Desire for a neutral source of assistance, information and support 


Participants in the employment relationships which are the arena where issues of 
pay equity must be addressed all commented on the need for resources to support 
them in their efforts to comply with their obligations under the legislation. The 
individual items on this list will be the subject of more extensive comments later 

in this report, but examples of the type of support which were mentioned by our 
informants included educational and promotional material, training, objective 
information about compensation and employment, gender analysis, third party 
facilitation and alternate dispute resolution, and advocacy services. Again, there was 
considerable variation in the views expressed about which of these items should be 
given priority, and who should be providing this assistance. However, almost all the 
participants consistently emphasized the importance of such resources and support 
to the fulfillment of the objectives set out in pay equity legislation. 


7. Recognition of the need for ultimate recourse to an independent 
adjudicative body with expertise in pay equity issues 


As indicated earlier, the stakeholders and others we consulted, favoured a 
reorientation of pay equity legislation in a direction which would clarify the positive 
nature of the obligation resting on employers and which would provide adequate 
guidance to permit them to meet this obligation. In this connection, they 
envisioned a system in which they would be fully supported in taking steps to 
achieve pay equity, and that this would make it less likely that complaints and 
litigation would be resorted to by employees or their representatives. Nonetheless, 
they accepted that recourse to an adjudicative mechanism would be a necessary 
feature of the legislation, even if seen only as a last resort or a corrective in 
anomalous cases. They stressed that the primary considerations for an adjudicative 
body should be its independence and its specialized expertise in pay equity. 


A review of pay equity legislation requires a careful consideration of a broad range of 
issues which, though distinct, are closely intertwined. Pay equity is not a subject which 
lends itself easily to consensus on a single approach among parties with disparate 
interests. We were encouraged, however, by the degree to which there is commonality 
on the elements listed here. Though it has been left to us to draw conclusions about 
the numerous topics which are relevant to pay equity legislation, we think that the 
elements which have been mentioned are a good beginning to these deliberations. 
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Chapter 1 —- Wage Inequities 


The gender wage gap has existed for decades in Canada and 
across most industrialized countries.’ In Canada, the gender 
wage gap appears to be deeply rooted in the economy. Women 
continue to earn less than their male counterparts, regardless 

of age, education, experience, labour market attachment 

or occupation. 


Pay inequity has wide-reaching social consequences for all 
women, their families and children. In Canada today, over half of 
women of working age are employed, earning wages to support 
themselves or their families. In fact, over the past two decades, 
there have been dramatic increases in the employment levels of 
women with children.2 The lower pay cheques these women 
bring home increase the risk of family and child poverty and 
negatively impact on retirement income. 


Households headed by women are particularly vulnerable. In 
2002, 67 percent of all female lone parents with children less 
than 16 years of age were employed.? According to 2001 Census 
data,* 35 percent of all female lone-parent families were living 
below Statistics Canada’s low-income cut-offs (LICOs), compared 
with only 17.3 percent of male lone-parent families and 

13 percent of two-parent families: 


The impact of low earnings and pay inequity persists into 
retirement. In 2000, almost three quarters (71%) of all seniors 
aged 65 and over living on low incomes were women. Senior 
women were almost twice as likely to live below low-income 
cut-offs as their male counterparts—21.3 percent women versus 
11 percent of men. Senior women living alone were even worse 
off. The low income rate for these women was 43 percent 
compared to 31 percent for their male counterparts.° 


Clearly, pay inequity has long-term consequences for many 
families, children and society as a whole. Pay inequity and 


1 Ariane Tennant. (2002). Pay Equity in Europe: A Comparative Study of European 
Union and Selected National Approaches. Unpublished research paper 
commissioned by the Pay Equity Task Force. 


2 See for example, Statistics Canada, (2000), Women in Canada 2000: 
A gender-based statistical report. 


3 Statistics Canada. (2003). Women in Canada: Work Chapter Updates, p. 8. 
4 Statistics Canada, 2001 Census of Population. 


See Statistics Canada at http://www12.statcan.ca/english/census01 /products/ 
analytic/companion/inc/canada.cfm#15. 
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The gender wage gap 
exists across many 
countries—hovering 
around 25%. 
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poverty can have significant social and economic costs related to, 
for example, health care, community services, shelter and 
housing. 


Although wage inequity has been acknowledged since the mid- 
1900s when the International Labour Organization adopted 
Convention 100, thereby giving effect to the principle of equal 
pay, the wage gap has remained significant, hovering at about 
25 percent in most industrialized countries. In Europe, reducing 
the gender wage gap was identified as a priority at the 
Stockholm European Council in 2001. In July 2003, the Council 
of the European Union issued its decision with respect to the 
guidelines for the employment policies of the Member States, 
further strengthening the resolve to reduce gender gaps in pay 
through a multi-faceted approach. 


6. GENDER EQUALITY 


Member States will, through an integrated 
approach combining gender mainstreaming and 
specific policy actions, encourage female labour 
market participation and achieve a substantial 
reduction in gender gaps in employment rates, 
unemployment rates, and pay by 2010. The role 
of the social partners is crucial in this respect. In 
particular, with a view to its elimination, policies 
will aim to achieve by 2010 a substantial reduction 
in the gender pay gap in each Member State, 
through a multi-faceted approach addressing the 
underlying factors of the gender pay gap, 
including sectoral and occupational segregation, 
education and training, job classifications and pay 
systems, awareness-raising and transparency.® 


A vast amount of research has emerged attempting to measure 
and identify factors which may explain the gender wage gap. 
Over the years, essential tools to facilitate the elimination of 
gender wage discrimination have also been developed, such 

as job evaluation methods, pay equity plans, and different 
methodologies to measure the gap. 


Today we realize that wage discrimination affects other groups 
as well, notably visible minorities, Aboriginal people, and persons 
with a disability, many of whom also live below the low-income 


6 Council of the European Union. (2003). 2003/578/EC: Council Decision of 
22 July 2003 on guidelines for the employment policies of the Member States. 
Official Journal of the European Union L 197, Vol. 46, 5 August 2003, 
p. 20. http://europa.eu.int/eur-lex/pri/en/oj/dat/2003/|_197/ 
|_19720030805en001 30021 .pdf. 
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cut-offs established by Statistics Canada and face many of the. 
same challenges and consequences as women. This was 
highlighted in several submissions to the Task Force: 


The federal government should broaden the concept 
of pay equity to include pay discrimination based on 
both race and gender. Many recent studies reveal a 
large and growing wage gap for workers of colour. 
[...] Some of this gap is due to direct discrimination, 
which should be covered by the anti-discriminatory 


provisions of the Human Rights Act. Some of it 
however is the result of occupational segregation 
and the channelling of workers of colour into what 
have been traditionally female jobs. 


Canadian Labour Congress (CLC). Final Submission to 
the Pay Equity Task Force, November 2002, pp. 6-7. 


Moreover, many of the participants in our consultation process 
pointed out that consideration must be given to the double 
jeopardy that women workers face if they are members of visible 
minorities, Aboriginal people, or persons with disabilities: 


While there is merit in maintaining a gender-oriented 
perspective for pay equity, there is emerging 
evidence that systemic and non-systemic 
discrimination in pay and employment is at least 

as likely if not more likely for individuals who are 


members of other protected groups, and more likely 
where women are also members of these historically 
disadvantaged groups. 


Canadian Association of University Teachers (CAUT). 
Submission to the Pay Equity Force, November 2002, 
p. 34. 


To demonstrate its commitment to addressing these issues, 
Canada has ratified a number of international agreements to 
counter racism and discrimination. That is why this chapter 
will examine the pay equity issue in a broader context. We will 
sketch a picture of the situation of each group in the labour 
market and present the main aspects of the wage inequity 
issues that affect them. 
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Women’s labour market 
participation has increased 
dramatically. 


Despite women’s progress, 
the wage gap remains and 
may be increasing. 
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Canadian Overview 


Gender Wage Inequality 


As a result of women’s substantial efforts, their participation in 
the labour market and their human capital characteristics began 
to evolve dramatically in the 1970s and have continued to 
improve. In 2001, 46.2 percent of employed persons were 
women versus 37.1 percent in 1976, indicating that women’s 
presence in the Canadian labour market has grown markedly. 
The characteristics of that growth are also remarkable. With 
respect to education, the percentage of women aged 25 and 
older with a university degree has increased sharply from 

14 percent in 1991 to 21 percent in 2001.7 Women have also 
clearly progressed in terms of their sustained presence in the 
labour market and their greater occupational experience. In 
2001, 62 percent of women with children under age 3 held jobs 
compared with 28 percent in 1976.8 This reflects, in part, that 
women are taking shorter maternity leaves and returning to work 
much earlier after childbirth. A Statistics Canada study indicates 
that 86 percent of women returned to work within one year after 
childbirth, and within two years, 93 percent were in paid 
employment.? The general profile of the female population is 
thus increasingly similar to that of the male population with 
respect to labour activity, education and experience. 


Despite such remarkable progress, women continue to earn less 
than men as shown below in Table 1.1. Data from Canada’s 
2001 Census indicate that a substantial earnings gap between 
the sexes persists and has even widened slightly since the 

1996 Census. 


In 2000, average employment income for full-time, full-year 
female workers was equal to 70.8 percent of average 
employment income for men versus 70.9 percent in 1995. 
As indicated in Table 1.1, the wage gap is found at all levels 
of education and, surprisingly, it has widened for the most 
educated, falling from 70.8 percent in 1995 for university 
graduates to 67.5 percent in 2000. This change reflects, in 
part, greater income growth for the most educated men, at 
10.3 percent, between 1995 and 2000, compared with 

5.1 percent for their female counterparts. 


These statistics imply that the rate of return on men’s education, 
particularly at higher educational levels, far exceeds the rate of 


7 Statistics Canada. The Daily. March 11, 2003. 
8 Statistics Canada, supra, note 3. 


9 Katherine Marshall. (1999). “Employment after childbirth.” Perspectives on 
Labour and Income, Autumn 1999. Statistics Canada, Vol. 11, No. 3, p. 22. 
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return for women.!° This observation is reinforced by data on the 
average employment income of full-time, full-year workers with 
a university degree as shown in Table 1.1. 


Table 1.1: Women to Men’s Average Employment 
Income, Full-Time, Full-Year Workers 
Canada, 1995 and 2000 


Level_of Education 


Less than high school 
graduation certificate 


High school graduation 
certificate and/or some postsecondary 


Trades certificate or diploma 
College certificate or diploma 
University certificate, diploma or degree 


Total 


Source: Statistics Canada, 2001 Census of Population. 


As seen in Table 1.2 and Figure 1, female university graduates For every single age group, 
are disadvantaged as soon as they join the workforce and that ayaa ae wonen 
: . : wi a university aqegree 
disadvantage compounds with age. For every single age group, ee TS 

the earnings gap for women with a university degree has 


widened between 1995 and 2000. 


Table 1.2: Women to Men’s Average Employment Income, 
Full-Time, Full-Year Workers with a University 
Degree, Canada 1995 and 2000 


Age Group 


15-24 


25-34 


35-44 


45-54 


55-64 


Source: Statistics Canada, 2001 Census of Population. 


10 This outcome is also noted in the submission by Status of Women Canada to the 13 
Pay Equity Task Force, November 2002, p. 1. 
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Women remain 
concentrated in few 
occupational groups. 
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Figure 1: Women to Men's Average Employment Income 
Full-Time, Full-Year Workers with a University 
Degree, Canada 1995 and 2000 


35-44 45-54 55-64 


Age Group 


1995 ™2000 
bis: ee EE tee 


Source: Statistics Canada, 2001 Census of Population. Based on Table 1.2. 


25-34 


This may be attributable partly to the fact that women and men 
choose different types of studies as well as the fact that women 
in upper age brackets have had a less sustained presence in the 
labour market. However, in a longitudinal study conducted by 
Finnie and Wannell,!! the analysis of gender wage gaps for 
university graduates in science and engineering confirmed that, 
even for the most recent women graduates of the same age and 
education, the wage gap they face upon entering the labour 
market soon increases. In another longitudinal analysis 
conducted by Finnie on the earnings of three cohorts of post 
secondary graduates—1982, 1986 and 1990 graduates, the 
findings were similar. Except for doctoral graduates of the middle 
cohort, the mean earnings gap between men and women 
widened between two and five years after graduation.'2 


Occupational Segregation 


Although women have made substantial strides in terms of 
education, labour market experience and labour market 
attachment, they continue to face a major obstacle in the 
workplace—occupational segregation. Occupational segregation 
means that a substantial proportion of women are employed in 
a limited range of occupations where the femininity ratio or 
proportion of women is very high. For example, in 2002, 


11 Ross Finnie and Ted Wannell. (1999). “The Gender Earnings Gap Amongst 
Canadian Bachelor’s Level University Graduates: A Cross-Cohort Longitudinal 
Analysis.” In R.P. Chaykowski and Lisa M. Powell (Eds.), Women and Work. 
Kingston: McGill-Queens University Press. 


12 Ross Finnie. (2001). “Employment and earnings of postsecondary graduates.” 
Perspectives. Autumn 2001. Statistics Canada. 
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70 percent of all female workers in Canada worked in the areas 
of Teaching, Nursing and related health occupations, Clerical or 
other administrative positions, and Sales and service occupations. 
As shown in Table 1.3, women accounted for between 58 and 
87 percent of each occupational group in 2002, and in none of 
these occupational groups has the femininity ratio decreased 
since 1987. 


Table 1.3: Femininity Ratio for Occupations Accounting 
for 70 Percent of the Female Workforce 
Canada, 1987 and 2002 


Femininity Ratio 


Occupations 1987 2002 


% % 


Teaching 5723 64.4 


Nursing/therapy/other 
health-related occupations 87.3 87.3 


Clerical and administrative 74.4 75.0 


Sales and service Sy 57/ 58.6 


Source: Statistics Canada, (2003), Women in Canada: Work Chapter Updates, 


Table 11, p. 21. 
The occupational segregation of women and low wages usually Women are highly 
go hand in hand. For example, as shown in Table 1.4, the share GTS ae ily 


‘ : ; lowest paying occupations. 
of the lowest-paying occupations by women working full year, Peace H 


full time is more than three quarters (76.5%) compared to their 
41 percent total share of full-time full-year work. In addition, 
women earn less on average than men in every single low-paying 
occupational group with the exception of Babysitters, nannies 
and parents’ helpers. 
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Table 1.4: Ten Lowest-Paying Occupations, Full-Year, Full-Time Workers, Canada 2000 


Average Number Women’s Number Men’s Women W/M 


Occupation Earnings of Average of Average % of Earnings 
Women Earnings Men Earnings Occupation Ratio 


$ $ $ % 


Babysitters, nannies 


15,846) 25,885 | 15,862 | 785 15,310 O75 104.3 
and parents’ helpers | 


Food counter attendants, 
kitchen helpers and related 19,338 | 39,000 19,053 15,290 20,241 71.8 94.1 
occupations 


Food and beverage servers 18,319 | 42,165 17,030 12,495 22,671 Td 75.1 


Service station attendants 


18,470 _ 2,245 15,750 6,070 19,475 92 80.9 


19,877. 


Bartenders 9,420 18,347 6,755 22,008 58.2 83.4 


Cashiers 19/9225) 


49,945 19,391 8,830 22,9235 85.0 84.5 


Harvesting labourers 20,158 1,080 18,246 AS) 297A 48.8 |» 83.0 


Tailors, dressmakers, 


: in 20,499 - 10,960 18,882 2,465 27,690 | 81.6 68.2 
furriers and milliners | 


Sewing machine operators 20,575 | 28,390 195997 2,650 26,782 Si | 74.7 


Ironing, pressing and 
finishing occupations 20,663 2,465 19,319 1,395 23,041 63.9 83.8 


Total lowest-paid occupations 185,670 57,085 76.5 


Percent of total occupations 5.3% 1.1% 


TOTAL OCCUPATIONS 8,565,385 3,511,285 — 


34,642 5,054,100 


Source: Adapted from Statistics Canada, 2001 Census of Population. 


Conversely, women are highly underrepresented in the ten 
highest-paying occupations. Table 1.5 shows that women’s share 
of the highest-paid occupations in less than one quarter (23.3%), 
much lower that their overall representation of full-year, full-time 
workers (41%). In addition, with the exception of Judges and 
General practitioners, the gender earnings ratio is less than the 
aggregate average for full-year, full-time women workers 
(70.4%). 


16 


Occupation 


Judges 

Specialist physicians 

Senior managers — Financial, 
communications carriers and 


other business services 


General practitioners and 
family physicians 


Dentists 

Senior managers — Goods 
production, utilities, transportation 
and construction 

Lawyers and Quebec notaries 
Senior managers — Trade, 
broadcasting and other 


services, n.e.c 


Securities agents, investment 
dealers and traders 


Petroleum engineers 
Total highest-paid occupations 
Percent of total occupations 


TOTAL OCCUPATIONS 


Average 
Earnings 


$ 
142,518 


141,597 


130,802 


122,463 


118,350 


115,623 


103,287 


101,176 


98,919 


96,703 
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Number 
of 
Women 


445 


3,845 


8,810 


6,780 


2,000 


SHAS) 


14,660 


6,700 


6,535 


435 


55,385 


1.6% 


8,565,385 3,511,285 


Women’s 
Average 
Earnings 


$ 


131,663 


98,383 


90,622 


96,958 


82,254 


75,267 


77,451 


67,161 


Spy 


61,057 


34,642 


Source: Adapted from Statistics Canada, 2001 Census of Population. 


Table 1.5: Ten Highest Paying Occupations, Full-Year, Full-Time Workers Canada 2000 


Number 
of 
Men 


1,380 


8,635 


32,105 


15,260 


6,710 


39,455 


32,630 


30,990 


11,230 
35935 
182,330 
3.6% 


5,054,100 


Men’‘s 


Women W/M 
Average % of Earnings | 
Earnings Occupation Ratio 
$ % 
146,008 24.4 90.2 
160,833 30.8 61.2 
141,829 21,5. 63.9 
133,789 30.8 72.5 | 
129,104 229 63.7 
120,914 11.6 62.2 
114,894 
108,527 
124,290 
100,633 
49,198 
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Employment Equity Act. 


Women remain 
underpresented in the 
higher salary bands. 
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Federal Jurisdiction 


Broadly speaking, the federal jurisdiction includes all private- 
sector businesses which are interprovincial or international in 
scope such as air, water, rail and road transportation, as well as 
telecommunications, broadcasting, banking and some federal 
Crown corporations such as Canada Post. It also includes the 
federal Public Service. 


We would have liked to include in this report a detailed analysis 
of women’s occupations and wages in sectors under federal 
jurisdiction. However, the lack of comprehensive data specific to 
federal jurisdiction did not allow for an in-depth analysis. As a 
result, we based our analysis on available but limited data for 
sectors under federal jurisdiction, combined with aggregate 
labour market data in Canada. Our basic assumption is that the 
labour market characteristics in federal jurisdiction are reflective 
of the Canadian labour market in general. In the future, the 
agencies concerned should ensure that comprehensive data is 
collected for the federal jurisdiction in order to better assess 
results at the federal level and identify emerging trends. 


The most comprehensive data that we have with respect to the 
federally-requlated private sector is employment equity data. 
Under the Employment Equity Act (EEA), all federally-regulated 
employers with 100 or more employees must report annually 
to Human Resources Development Canada on their progress in 
achieving a representative workforce. These reports provide 
information on the industrial sector, occupational group, 
employment status, salary ranges, hires, promotions and 
terminations for the four designated groups under the EEA — 
women, Aboriginal peoples, persons with disabilities and 
members of visible minorities. 


Federal Jurisdiction — Public Sector 


In the public sector under federal jurisdiction, available data 
indicate that, although women have made some progress, they 
still remain heavily concentrated in the lower wage brackets and 
in a few occupational groups. 


Salary Band 


Women accounted for 52.5 percent of all employees in the 
Public Service in fiscal year 2000-01 and the proportion of 
women earning $50,000 or more increased from 25.9 percent in 
fiscal year 2000-01 to 33.3 percent in 2001-02 compared with 
the increase in the proportion of their male counterparts from 
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49.4 percent to 58.3 percent over the same period. However, 
women still remain overrepresented in the lower wage brackets 
of $25,000 to $49,999 and underrepresented in the brackets of 
$50,000 to $100,000 and over.'3 In fact, two thirds of women 
are in a wage bracket of less than $50,000 compared with little 
over half the men.!4 


Occupational Segregation 


In the federal Public Service, women are also highly segregated Women remain highly 
by occupational category, as shown in Table 1.6. Almost searegates: Py eccupation. 
80 percent of women (4 out of 5) are concentrated in two of 

the six occupational categories—Administration and Foreign 

Service (44.8%) and Administrative Support (33.8%) compared 

to less than 50 percent of males (42.6%). Only 1.5 percent of 

women compared to 3.5 percent of males are in the Executive 

category and 6.2 percent of women, compared to 16.0 percent 

of males, are in the Technical category. Women are also highly 

segregated within occupational categories. For example, almost 

three quarters (74.1%) of women in the Technical category are 

concentrated in two of the 14 occupational groups—Engineering 

and Scientific Support (33.0%) and Social Science Support 

(41.1%)—compared to less than 50 percent (47.8%) of males. 

The Scientific and Professional category accounts for 9.4 percent 

of the female workforce in the Public Service and is more 

varied in terms of occupational distribution. However, 54 percent 

of women in this category can be found in three of the 

29 occupational groups (Economics, Sociology and Statistics; 

Law; and Nursing) compared to only 31 percent of males. 


13 Treasury Board of Canada Secretariat. (2003). Annual Report to Parliament: 
Employment Equity in the Federal Public Service 2001-02. Ottawa. Table 7. We 
excluded salary brackets of less than $24,000, which have few women, given 
the few employees. 

14 These figures also include part-time female workers, which may increase the 
actual wage gap. However, the fact that men belonging to a designated group 
cannot be identified may minimize the wage gap. The net result cannot be 
deduced based on published data. 
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re 


Women working full time 
earn, on average, 
approximately 79 cents for 
every dollar a male earns in 
the federally-regulated 
private sector. 


The smallest gender 
wage gap is in the 
Communications sector 
for full-time employees. 
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Table 1.6: Distribution of Federal Public Service Employees 
by Gender and Occupational Category 
March 31, 2002 


: Total Male 
Occupational Category (%) (%) 


Executive 3,901 ” 2,653 
(225) (3.5) 


21,156 12,933 
(13.4) (1753) 


Scientific & Professional 


63,298 26,238 
(40.2) (35.1) 


Administration & Foreign Service 


17,097 VEST 
(10.9) (35.1) 


| Technical 


33,602 5,649 
(21.3) (7.5) 


Administrative Support 


Operational 18,456 15,403 


(11.7) (20.6) 


Total 157,510 
(100.0) 


74,847 
(100.0) 


Source: Treasury Board of Canada Secretariat. (2003). Annual Report to Parliament: 
Employment Equity in the Federal Public Service 2001-02. Ottawa. Table 7. 


Federal Jurisdiction — Private Sector 


Salary Range 


In organizations of 100 or more employees under federal 
jurisdiction, the gender wage ratio for full-time employees is 
78.6 percent.!> Tnere is substantial dispersion across the various 
industries, as shown in Table 1.7. The data indicate that close to 
half (48.8%) of all the women in the workforce covered by the 
Employment Equity Act (EEA) work in the Banking sector. This 
industry, where seven out of ten employees are women (71.4%), 
has the lowest gender wage ratio at 64.0 percent well below the 
average of 78.6 percent. 


In the Transportation sector, where close to one quarter of 
employees are women, the wage ratio is 75.9 percent. In 2001 
this industry employed 15.5 percent of the female workforce 
covered by the EEA. In the Communications sector, the female- 


15 Human Resources Development Canada. (2003). Annual Report: Employment 
Equity Act 2002, p. 51. 
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male wage ratio is 86.9 percent, well above the average of 

78.6 percent, with women representing four out of ten 
employees (41.3%). In 2001, the Communications sector 
employed one third of the female workforce covered by the Act. 
The remaining sectors employ only 4.5 percent of the female 
workforce, with a female-male wage ratio a little above (80.8%) 
the sector average of 78.6 percent. 


Table 1.7: Full-Time Employees by Sector, 2001 


Sector Women’s Average Femininity Ratio Distribution of 
Salaries/ _ % of Women Female 


Men’s Average in Each Workforce 
Salaries | Sector % 
Banking | 64.0 | 71.4 48.8 


Transportation US) 24.6 SES) 


Communications 86.9 41.3 


Other sectors 80.8 


All sectors 78.6 


Source: Human Resources Development Canada. (2003). 2002 Annual Report: 
Employment Equity Act. 


According to Human Resources Development Canada, an 
analysis of wages for all four sectors indicates that women are 
more likely than their male counterparts to be found in the 
lower salary band: 


Around 17.8% of full-time women earned less 
than $30,000 in 2001 compared to only 8.6% of 
men. In the upper salary range (over $50,000), 
only 25.2% of women were in this band 
compared to 47.4% of men. In other words, 
there were ten women for every five men in 
the lower salary band, while in the upper band 
the ratio was five women for every 10 men. 
[Emphasis ours]'® 


Occupational Segregation 
Occupational segregation in the federally-regulated private sector Occupational segregation in 


mirrors the segregation in the Canadian labour force. Almost es me aa sea oe 
70 percent (69.6%) of the female workforce governed by the Ee aeeacs ake set Se San 


labour force. 


16 Ibid., pp. 51-52. 
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Employment Equity Act is found in four out of 14 occupational 
groups as shown in Table 1.8, all of these groups are significantly 
female, with a femininity ratio ranging from 63.3 to 81 percent. 


Table 1.8: Occupational Groups Accounting for 
69.6 Percent of the Federally-Regulated 
Female Workforce, 2001 


Number of Femininity 
Occupational Groups Women Ratio 
% 


Clerical personnel 12,097 66.6 


Administrative and senior clerical personnel 35,663 81.0 
Intermediate sales and service personnel 19,776 
Supervisors 13,671 


Total of all occupational groups 284,720 


Source: Human Resources Development Canada. (2003). 2002 Annual Report: 
Employment Equity Act. 


On the other hand, female workers are highly underrepresented 
in other occupational groups like Senior managers, Supervisors— 
crafts and trades, and Skilled trade workers. 


The data above indicate that gender-based occupational 
segregation remains firmly fixed in all sectors of our economy, 
including the federal Public Service and other sectors under 
federal jurisdiction. At the same time, one fundamental trait 
characterizes both the overall economy and the federal 
jurisdiction in general: women are distinctly disadvantaged 
with respect to wages despite their significant progress in 
educational attainment, labour market experience and labour 
market attachment. 


Although, as we mentioned previously, we do not have 
comprehensive and directly comparable data for all the 
jurisdictions, it remains evident that there is a clear link between 
women’s occupational segregation and their relative lower wages 
and salaries. In other words, the greater the proportion of women 
in an occupation, the lower the relative pay. 


The reciprocal link between an occupation’s femininity ratio and 
relative pay is of concern from a pay equity standpoint and raises 
an important question: Does this relation arise from objective 
factors in the labour market, or from discriminatory factors that 
lead to female jobs being undervalued and underpaid? 
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Organization Size 


As seen earlier, wage ratios in organizations under federal The majority of 
jurisdiction were higher than in the labour market in general. Pigenieg a Upan ye 
Neomanat ori izati f 100 federally-regulated private 

ote that only organizations o' or more employees are sector employ fewer than 
subject to the Employment Equity Act. Studies indicate that the 100 employees. 


size of an organization influences the gender wage gap. In fact, 
proportionately more women work in small organizations!” 
where average wages are generally lower than in large 
enterprises. Available data indicate that, in 2001, 95.4 percent 
of all organizations under federal jurisdiction employed fewer 
than 100 employees. From that total, 91.3 percent have fewer 
than 50 employees and 4.1 percent have 50 to 99 employees. 
Comparable data for Canadian organizations not under federal 
jurisdiction are 94.9 percent and 2.9 percent respectively. The 
size of organizations in the federally-regulated private sector has 
implications with respect to the scope of new federal pay equity 
legislation. If such legislation were to apply only to organizations 
with 100 or more employees, a substantial proportion of workers 
would not be protected. This issue is addressed in Chapter 6 of 
this report. 


Studies of the Wage Gap 


In line with the plethora of research conducted in other countries —_— Research indicates that a 
on the gender wage gap, Canadian empirical research has ae PN ea Nec 
consistently found that a gender wage gap exists and that fe uimune oli 

a large portion of that gap, ranging from 25 to 88 percent, is 

not explained by human capital and other labour market 

characteristics.'8 For example, Marie Drolet'? notes that the fact 

that men earn more than women is one of the most studied 

issues in labour economics. 


17 Women are more likely to work in organizations with fewer than 20 employees, 
according to Marie Drolet, (2002), “Can the Workplace Explain Canadian 
Gender Pay Differentials?,” Canadian Public Policy — Analyse de Politiques, Vol. 28, 
Supplement 1, May 2002, pp. $41-S63. 


18 See, for example, Michael Baker et al., (1995), “The Distribution of the 
Male/Female Earnings Differential, 1970-1990,” Canadian Journal of Economics, 
Vol. 28, No. 3, pp. 479-501; Marie Drolet, (2002), “Can the Workplace Explain 
Canadian Gender Pay Differentials?,” Canadian Public Policy — Analyse de Politiques, 
Vol. 28, S1, May 2002, p. $41; Marie Drolet, (2002 ), “The male-female wage 
gap,” in Perspectives on Labour and Income, Spring 2002 , Vol. 14, No. 1; David 
Coish and Alison Hale, (1995), The wage gap between men and women: An update, 
Statistics Canada; L.N. Christofides and R. Swidinsky, (1994), “Wage 
Determination by Gender and Visible Minority Status: Evidence from the 1989 
LMAS,” Canadian Public Policy — Analyse de Politiques, Vol. 20, No. 1, pp. 34-51; 
and Morley Gunderson, (1998), Women and the Canadian Labour Market: 
Transitions towards the Future. Toronto: Statistics Canada and Nelson Publishing. 


19 Marie Drolet, supra, note 17, p. S41. 
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In a recent Canadian study,2° using matched employee-employer 
data from the 1999 Workplace and Employer Survey by Statistics 
Canada, Marie Drolet examines the effect of workplace 
characteristics, in addition to the usual human capital 
characteristics, on the gender wage gap. In our view, it is one of 
the most comprehensive studies in Canada on the gender gap 
to date. It is the first Canadian study that includes workplace 
characteristics such as self-directed work groups, performance- 
based pay, and training expenditures. The study finds that 
workplace characteristics account for a larger part of the wage 
gap than worker characteristics, 42.6 percent and 18.6 percent, 
respectively. However, despite the inclusion of workplace 
characteristics, 38.8 percent of the gender wage gap remains 
unexplained. As noted by Marie Drolet, despite the addition of 

a rich variety of workplace variables, a substantial portion of the 
Canadian gender wage gap remains baffling.*! 


Most empirical studies indicate that there is a wage gap and that 
a substantial component of this gap cannot be explained by the 
usual human capital and workplace characteristics associated 
with individuals. Although these studies provide evidence of 

the wage gap, they do not provide evidence related to the 
underevaluation of women’s work. In order to fully assess the 
situation of women, studies must be conducted at the 
organizational level, focusing on predominantly female and 
predominantly male jobs of equal value but unequal pay. 

As Nan Weiner indicates: 


Such research examines the average earnings of 
individual men and women in the economy, not 
the pay for jobs within a single employer. In other 
words, the male-female differential measures 
neither the value of jobs nor the pay for jobs.?2 


In addition, it is important to note that gender wage gap studies 
usually include only two of the four criteria relevant to job value 
determination—education, and experience/management 
responsibility. These criteria are usually interpreted quite narrowly 
in these studies and this may result in a biased explanation for 
low pay for female jobs—jobs which involve a wide range of 
qualifications and other types of responsibilities. Female job titles 
are often a biased indicator of job content, given the invisibility 


20 Ibid. 
21 Ibid, p. $55. 


22 Nan Weiner. (2002). “Effective Redress of Pay Inequities.” Canadian Public Policy — 
Analyse de politiques. Vol. 28, Supplement 1, May 2002, note 5, p. $113. 
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of female job requirements. When attempting to ascertain 
whether there is wage discrimination, it is important to question 
incumbents using questionnaires free of gender bias and then to 
validate these answers. Obviously, the approach and data used to 
detect a breach of the pay equity principle differ substantially 
from those used in labour economics analyses. However, to their 
credit, empirical studies on gender wage gaps do highlight an 
important issue—an unexplained wage gap—and indicate that 
this phenomenon persists even when the scope of the analysis 

is broadened to include additional variables. 


One assumption of some of.the studies that aim to explain the 
wage gap is that women choose jobs with certain characteristics 
(for example, the possibility of balancing work with family 
obligations) in exchange for lower pay. The pay equity 
perspective is the opposite and seeks to determine whether jobs 
are low paying because they are predominantly female—in other 
words, whether the female job label results in their devaluation. 


Devaluation of Female Jobs 


A number of studies on predominantly female jobs (secretary, 
librarian, nurse) have shed light on the explanatory role of 
various psychosocial, economic and institutional factors that 
may create and maintain wage inequity. 


Prejudices and Stereotypes 


There are many prejudices and stereotypes in the labour market 
regarding women’s work. Richard Anker 23 discusses a number of 
positive and negative stereotypes about women’s abilities which 
may have an impact on occupational segregation. Table 1.9 
shows the link between stereotyped attitudes regarding women’s 
abilities and occupational segregation or the femaleness of a job. 


23 Richard Anker. (1997). “Theories of occupational segregation by sex: 
An overview.” International Labour Review, Volume 136, No. 3. Geneva: ILO. 
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Table 1.9: Misconceptions regarding Women’s Skills and the Impact on 
Occupational Segregation 


Stereotyped Characteristics 
of Women 


Perceived positive traits 


1. Concern for others 


2. Domestic skills experience 


3. Manual dexterity 


Perceived negative traits 


1. Little interest in authority 


2. Lesser physical strength 


3. Lack of aptitude in 
mathematics and sciences 


Effect on Occupational Examples of Occupations 
Segregation Associated with Certain Skills 


Greater demand in occupations Nurse, doctor, midwife, social 
where one takes care of others: worker, child care provider, 
children, patients, seniors. teacher. 


Greater demand in home-related Domestic servant, and cleaner, 
occupations, tasks almost always cook, waitress, seamstress. 
done by women in the form of 

unpaid work. 


Greater demand in occupations Typist, seamstress, knitter, 
that require dexterity. assembler of miniature 
components. 


Lesser demand in occupations General manager, production 
requiring management or manager, sales manager. 
supervisory responsibilities. 


Lesser demand in occupations Construction worker, miner. 
requiring substantial physical 
effort. 


Lesser demand in scientific Physicist, engineer, statistician. 
occupations. 


Source: Adapted from Richard Anker, (1997), “Theories of occupational segregation by sex: An overview,” 
International Labour Review, Vol. 136, No. 3, Geneva: ILO, pp. 325-327. 


Many aspects of women’s 
work may be overlooked. 


26 


The stereotypical positive “female” characteristics influence 
perception of female jobs in two ways. First, they are perceived 
as essential job requirements in certain occupations and tend to 
overshadow other requirements of the job that are often 
overlooked. For example, when nurses come to mind, we think 
first of patient support and empathy, relegating professional 
requirements such as a command of complex health care 
equipment, challenging working conditions, and physical effort 
to the background. Likewise, we associate clerical work with jobs 
with little autonomy in pleasant environments, an impression 
that ignores occupational requirements such as mastering word 
processing software and taking the concomitant skill upgrading 
due to changing technology, working under pressure, and 
coping with frequent interruptions. 
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Second, the prejudiced belief that perceived “female” 
characteristics?4 are innate has a negative effect on the value of 
women’s work. As the Organisation for Economic Co-operation 
and Development (OECD) states: 


This gender-based approach to labour 
management was accompanied by a recognition 
of specific “qualities” in women, such as the 
“dexterity” and “accuracy” of female operatives, 
or the “devotion” of nurses and the “interpersonal 
and organisational skills” of secretaries. But it was 
also accompanied by. an economic and 
professional devaluation of these same “qualities”, 
seen as something acquired naturally or by 
socialisation through women’s role in the family 
and society. The greater the similarity between 
jobs and the work partly carried out free of charge 
in the home, the greater this devaluation.25 


Conversely, when women’s work demands requirements such 
as authority, physical strength or scientific skills, these are often 
ignored or minimized. 


Another bias that contributes to wage inequity is the 
misconception that women’s pay is supplemental rather than 
essential. Although this misconception is clearly contradicted by 
today’s reality, it still appears to be reflected in the structure of 
some compensation systems that have been established over 
the years. 


Job Evaluation Methods 


Job value determination methods were first created in the years Early job evaluation methods 
leading up to the Second World War to enable managers to were based on male jobs. 
justify hierarchy and pay, particularly for supervisory and 

production jobs. The main job value determination systems were 

designed using the dominant job model at the time, which was 

based almost exclusively on male jobs. These systems have been 

criticized for giving little or no consideration to the characteristics 

specific to female work. Their use in recent years to determine 

the value of female jobs results in substantial distortion, since 

major aspects of these jobs are undervalued due to a lack of 

appropriate tools. 


24 See Table 1.9. 


25 Organization for Economic Co-operation and Development (OECD). (1998). 
Extracted from The Future of Female-dominated Occupations. 
(ISBN: 92-64-16149-X (81 98 10 1) (Print)). Copyright © OECD, 1998, p. 196. 
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Another limitation of such practices is that organizations may use 
different value determination methods depending on the job 
group. This helps to maintain any discriminatory wage gaps that 
may exist. The International Labour Organization noted this: 


Another difficulty is that many enterprises use 
different methods for different categories of 
workers; for example, an enterprise may use point 
rating for manual workers and classification for 
non-manual workers other than technicians and 
managerial grades. In enterprises using the same 
method it is usual to have two or more sets of 
factors, one for each staff category, because the 
typical factors of one job (e.g. effort and working 
conditions) may be very different from the typical 
factors of another. The accuracy of a plan is, 
indeed, in inverse ratio to its scope — a single plan 
using general factors is much less accurate than an 
articulated plan using more narrowly defined 
factors. The disadvantage of articulated plans is 
that they cannot overcome wage discrimination 
associated with job segregation between these 
broad categories; but they certainly are less 
difficult and expensive to prepare than a single 
plan covering all workers.26 


Pay Practices 


Standard pay practices may Standard pay practices may help to create or maintain a wage 
create or maintain gender gap that puts female jobs at a disadvantage without any 
wage gaps. 


justification in terms of productivity or a labour shortage. One 
example of this is resorting to market wages, where organizations 
base their pay on the wages their competitors pay for a particular 
occupation. This allows organizations to establish a range within 
which to set their own pay. Using market wages to determine 
pay in an enterprise may have a discriminatory effect. As 

Nan Weiner explains: 


Just because an organization’s competition is 
paying less for a female job, the organization 
cannot pay less than that paid to comparably 
valued male jobs within the organization. To help 
achieve pay equity, salary surveys of women’s jobs 
should be avoided until pay equity is widely 


26 International Labour Office (ILO). (1986). Job Evaluation. Geneva, p. 133. 
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achieved, since such surveys will simply 
incorporate any underpayment of women’s work 
that exists among organizations in general.27 


The reason for this is that market wages are the outcome of 
decisions by a series of employers that, within a given socio- 
economic context, adopt the same practices (for example, 
traditional value determination methods, which are prejudicial 
to female jobs). 


A second practice with a potentially discriminatory effect is 
that of establishing a new employee’s pay on his or her previous 
pay; for women, this contributes to maintaining an unjustified 


gender gap. 
Finally, wage structures are very often differentiated according Wage structure may differ 
to job class, which puts predominantly female job classes at a according to job class. 


disadvantage. Thus, in some workplaces, male jobs tend to 
have fewer pay scale increments than do female jobs or are 
paid at a single rate. Consequently, it takes more years for 
women to reach the maximum pay for a job than for men with 
jobs of the same value, thus maintaining an unjustified gender- 
based wage disparity.8 


Bargaining Power 


An analysis of labour relations indicates that, in many cases, 
bargaining units are established in such a way as to reproduce 
gender-based occupational segregation. Thus, some certification 
units or unions represent female jobs (clerical workers, nurses, 
teachers) while others represent male jobs (trades, technicians). 
Historically, predominantly female unions have been unable to 
exercise enough bargaining power to make progress in terms of 
pay and non-wage benefits comparable to those of male jobs. 


27 Nan Weiner, supra, note 22, p. $110. 


28 See the ruling for Commission des droits de la personne et des droits de la 
jeunesse v. Université Laval. Tribunal des droits de la personne du Québec. 
August 20, 2000. 
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Long-established collective bargaining norms and 
structures correct some sources of gender-based pay 
discrimination but perpetuate others. [...] The 
analysis identifies gender-segregated patterns of 
union representation and bargaining as the major 
obstacle to be overcome. Collective bargaining “as 
usual” continues to produce low pay for traditional 
women’s work, in large part because women are 
often isolated in bargaining units that are 
predominantly female. Labour law and practice make 
it all but impossible for workers in women-dominated 
bargaining units to negotiate in tandem with those 
performing work of equal value in male-dominated 
bargaining units. [...] Traditional union notions of 
community of interest and fair comparisons 
perpetuate rather than challenge gender-based 
systems of wage determination that disadvantage 
women. Given job segregation by gender, union 
bargaining strategies designed to achieve fair pay 
(for example, “pay the job, not the worker” and 
across-the-board wage increases) narrow but do not 
eliminate the gender gap in pay. 

Anne Forrest. (2003). After the Pay Equity Award: Can 
Collective Bargaining Maintain Equal Pay for Work of Equal 


Value? Unpublished research paper commissioned by the 
Pay Equity Task Force, p. iii. 


Women have less Moreover, union density is lower for female workers than for 

bargaining power. male workers in the private sector (13.0% versus 21.9%)?9, and 
the jobs of many non-unionized female workers are precarious. 
Both factors combined reduce their bargaining power 
significantly. 


29 Statistics Canada. (2003). “Fact-sheet on unionization,” Perspectives on Labour 
and Income, Vol. 4, No. 8, August 2003, Table 2a. 
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Non-standard employment has been on the increase 
in various forms. This includes self-employment, part- 
time employment, limited-term contracts, temporary 
help agencies, independent contracting, and 
telecommuting. [...] Many forms of non-standard 
employment are also less likely to be covered by a 


collective agreement and hence less likely to be 
afforded the degree of “protection” that is often 
provided by unions and collective bargaining. 


Michael Baker and Morley Gunderson. (2002). 
Non-Standard Employment and Pay Equity. 
Unpublished research paper commissioned by 
the Pay Equity Task Force, p. 1. 


The factors presented above interact and lead to inequity that 
can be described as systemic. In other words, in a given 
enterprise, female jobs bear the detrimental effects of the 
invisibility of certain female job requirements due to prejudices 
and stereotypes, traditional value determination methods, and 
pay practices that reproduce market inequities. The relatively 
lower bargaining power of female workers cannot counter these 
effects. In fact, the purpose of pay equity is to overcome the 
effect of such factors, in particular through non-sexist value 
determination methods and pay practices. 


The introduction of pay equity legislation or policies both in 
Canada and the United States and elsewhere in the world 
confirms the fact that the reciprocal link between the femininity 
ratio and relative pay results from systemic discrimination against 
people in predominantly female jobs. 


This is also recognized by the International Labour Organization ILO study notes that 


cers . . ‘ occupational segregation 
in its recent report Time for Equality at Work: by sex hag been more 


138. Occupational segregation is frequently detrimental to women. 
regarded as evidence of inequality as it includes 
aspects of social stratification in power, skills and 
earnings. [...] Occupational segregation by sex has 
been more detrimental to women than to men: 
“female” occupations are generally less attractive, 
with a tendency towards lower pay, lower status 
and fewer advancement possibilities. Similar 
discriminatory processes operate along the lines 

of race, ethnic origin, age, disability and health 
status, among others, and result in the 
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undervaluation and segregation of groups of 
workers into jobs with less favourable terms and 
conditions of employment.?° 


A great many cases of gender-based wage discrimination have 
been brought to the fore and wage gaps subsequently corrected. 
For example, in Ontario, the implementation of pay equity led to 
the following adjustments: at a law firm, the job of investigator 
(a male job) and that of legal secretary (a female job) were 
compared, and legal secretaries received a raise of $4.28 per 
hour; at a bakery, the job of service manager (a male job) and 
that of staff manager (a female job) were compared, and the 
staff manager received a raise of $4.65 per hour; at a 
supermarket, the job of grocery clerk (a male job) and of cashier 
(a female job) were found to be of equal value and cashiers 
received an adjustment of $1,477 per year.3! 


Designated Groups in the Labour Market and 
Wage Gaps 


The wage gap persists As we mentioned above, regardless of women’s gains in the 
os MOBO Brann on labour market, the gender wage gap persists. However, there are 
isadvantaged groups. : , 

other groups. in the labour market that are also disadvantaged— 
members of visible minority groups, Aboriginal people and 
persons with disabilities. In addition, women who are members 
of these groups are, on average, doubly disadvantaged. In order 
to address some of these issues, the federal government 
introduced the Employment Equity Act (EEA) in 1986 with the 
purpose of achieving equality in the workplace and correcting 
conditions of disadvantage experienced by the four designated 
groups—women, visible minorities, Aboriginal peoples, and 
persons with disabilities. The 1986 EEA applied to all federally- 
regulated employers in the private sector employing 100 or more 
employees. The EEA was amended in 1995 and coverage was 
extended to the federal Public Service. 


Members of Visible Minorities 


Canadian Overview 


The federal Employment Equity Act (EEA) defines members of 
visible minorities as persons, other than Aboriginal peoples, 
who are non-Caucasian in race or who are non-white in colour. 


30 {International Labour Organization (ILO). (2003). Time for Equality at Work: Global 
Report under the Follow-up to the ILO Declaration on Fundamental Principles and 
Rights at Work. International Labour Conference, 91st Session 2003, Report | (B). 
Geneva: International Labour Office, p. 44. 


Pay Equity Commission of Ontario. Newsletter. No. 2. Vol. 7, October 1995, 
pp. 4-5. 
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In 2001, members of visible minorities accounted for 

13.4 percent of the Canadian population, up from 4.7 percent 
in 1981 and 11.2 percent in 1991. According to Statistics 
Canada, immigrants who landed in Canada during the 1990s, 
and who were in the labour force in 2001, represented almost 
70 percent of the total growth of the labour force over the 
decade. The majority of these immigrants were members of 
visible minorities.32 If current immigration rates continue, it is 
possible that immigration could account for virtually all labour 
force growth by 2011.33 


In this section we will address those aspects of wage inequity 
that are similar for visible minorities and for women. We will 
examine separately the situation of men and women in this 
group to identify any differences and determine their scope.34 


Members of visible minorities are generally more educated than Members of visible 


the rest of the population, as indicated in the Table 1.10.35 Wea Hes aa Beteel 
educated than the rest of 


the Canadian population. 


Table 1.10: Distribution of the Labour Force by Level 
of Education, Canada 1996 Y 


Total Population 
Visible Minorities without Visible 
Level of Education Minorities 
% % 


Women Men 


Less than Grade 9 b 12.2 TZ] 


Grade 9 to 13 , ' 38.5 36.3 


Trade school diploma ‘ : 27 5.2 


Non-university studies 
University studies 


Bachelor’s degree or higher 


Source: Statistics Canada, 1996 Census of Population. 


32 Statistics Canada. (2003). 2001 Census of Population. Canada’s Ethnocultural 
Portrait: The Changing Mosaic. Analysis series, p. 10. 


33 Statistics Canada. The Daily. Tuesday, February 11, 2003. 
34 Note that data are difficult to obtain, as often they are not broken down by sex. 


35 We are using data from the 1996 Census, since the 2001 data were not yet 
available. 
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Despite their level of 
education, visible minorities 
remain concentrated in 
relatively lower-skilled jobs. 


34 


Relative to the rest of the population, there are proportionately 
more university graduates among visible minorities: 30 percent 
and 36.3 percent respectively for visible minority women and 
men compared with 21.4 percent and 22.2 percent. 


Despite their level of education, female and male workers who 
are members of visible minorities are overrepresented in 
occupations that are relatively lower-skilled. While female 
workers who are members of visible minorities accounted for 
10.3 percent of the total female labour force in1995,3¢ they 
account for 18.9 percent of female Semi-skilled manual workers 
(for example, sewing machine operators) and 20.1 percent of 
female Other manual workers (unskilled labour in various 
types of manufacturing, for example).?” However, they are 
underrepresented among Senior managers, Middle managers, 
and Professionals (Table 1.11). 


Men, on the other hand, are overrepresented in the categories 
of Skilled sales and service personnel (such as real estate brokers, 
insurance brokers, chefs and cooks), Clerical personnel, and 
Other sales and services personnel (such as security guards, 
janitors, grocery clerks). Conversely, they are underrepresented 
in the categories of Senior managers, Skilled trade workers, and 
Supervisors—crafts and trade. 


36 According to the Census definition, this refers more specifically to members of 
the population age 15 and older who, at the time of the Census, had worked 
since January 1, 1995. 


37 Statistics Canada, 1996 Census of Population. 
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Table 1.11: Rate of Representation for Visible Minorities 
by Sex for Various Employment Equity 
Occupational Groups, Canada 1996 


VM Women/ VM Men/ 
Occupational Group Total Women Total Men 
% % 


Total 10.3 10.1 


Senior managers 6.9 7.4 


Middle managers ; 92 95 
Professionals 8.8 222 
Semi-professionals and technicians 8.2 9.9 
Supervisors 8.8 
Supervisors — crafts and trades 4.1 
Administrative and senior clerical personnel 7.0 
Skilled sales and services personnel 9.4 
Skilled trade workers 12.8 
Clerical personnel 10.5 
Intermediate sales and service personnel 10.4 
Semi-skilled manual workers 18.9 
Other sales and service personnel 12Z 


Other manual workers 20.1 


Source: Statistics Canada, 1996 Census of Population. 


The disadvantage experienced by visible minorities in the labour Recent Government of 
market has been well noted. A recent Government of Canada Canada publication notes 
publication notes that 58 percent of working-age immigrants had a nici hice ir 
a post-secondary degree at landing, compared with 43 percent 

of the existing Canadian population.?8 The report also indicates 

that it can take up to 10 years for the earning of university- 

educated immigrant to catch up to those of their Canadian 

counterparts.39 As the report states, “the labour market outcomes 

of immigrants are poor and worsening, even with higher levels of 


38 Government of Canada. (2002). Knowledge Matters: Skills and Learning 
for Canadians. p. 51. 


39 Ibid., p. 51. 
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education and better skills, immigrants are now less successful 
than Canadian born workers with an equivalent education.”4° 


Visible minorities earn This inequality in representation affects wages. Table 1.12 
less than the rest of indicates that visible minority women are victims of double 
pelual stale jeopardy in terms of wages. It also appears that the negative 


effect of being female is greater than that of being a visible 
minority. While women who are not members of a visible 
minority earn almost 30 percent less than their male 
counterparts, women and men who are members of a visible 
minority group also earn significantly less than men who are not 
members of a visible minority group. For example, visible 
minority men earn, on average, $7,014 less a year than other 
men. Women who are not members of a visible minority group 
earn $12,696 less a year. Visible minority women are the worst 
off, averaging $15,653 less per year, almost twice the average 
shortfall of visible minority men. This is what we mean by double 
jeopardy—if you are a woman you earn less but if you are a 
women and a visible minority you earn even less. 


Table 1.12: Income Ratio for Visible Minority Workers by 
_ Sex, Full-Time, Full-Year Workers, Canada 1996 


Women Men 


Visible Rest of the Visible Rest of the 
minorities Population Minorities Population 


Average annual 
income ($) 27,465 30,422 36,104 43,118 


Income 
ratio (%) 63.7 70.6 83.7 100.0 


Source: Statistics Canada, 1996 Census of Population. 


Federal Public Service 


In the federal Public Service, visible minorities represented 

6.8 percent of the total federal Public Service workforce at the 
end of March 2002.4! They are highly concentrated in two 
occupational categories which account for almost two thirds 
(64.2%) of their total number: Administration and Foreign 
Service (39.4%) and Administrative Support (24.8%). Visible 
minorities are also segregated within a few occupational groups 
in these categories. For example, 50 percent in the 


40 Ibid., p. 51. 
41 Treasury Board of Canada Secretariat, supra, note 13, Table 3. 
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Administration and Foreign Service category can be found in two 
of the 14 occupational groups—Computer Systems (27.4%) and 
Program Administration (26.2%). Over 90 percent in the 
Administrative Support category can be found in one of five 
occupational groups—Clerical and Regulatory group (90.9%). As 
with women, members of visible minorities are significantly 
underrepresented in the Executive category (1.4%), which is well 
below the 4.5 percent for all males and 2.5 percent for all 
employees. 


Table 1.13: Distribution of Federal Public Service 
Employees by Gender, Visible Minorities and 
Occupational Category, March 31, 2002 


Total Male Female Visible 
(%) | (%) (%) Minorities 
(%) 


Executive ane. | 3,901 2,653 1,248 148 
(2.5) (3.5) (1.5) (1.4) 


Occupational Group 


Scientific & Professional 21,156 12,933 8,223 2,301 
(13.4) (yZ3) (9.9) (21.4) 


Administration & | 63,298 26,238 37,060 4,245 
Foreign Service _ (40.2) (35.1) (44.8) (39.4) 


Technical 17,097. —- 11,971 5,126 796 
(10.9) | (35.1) (6.2) (7.4) 


Administrative Support 33,602 5,649 27,955 2,675 
(21.3) (7.5) (33.8) (24.8) 


Operational 18,456 15,403 3,053 607 
(11.7) (20.6) (3.7) (5.6) 


Total 157,510 74,847 82,663 10,772 
(100.0) (100.0) (100.0) —_ (100.0) 


Source: Treasury Board of Canada Secretariat. (2003). Annual Report to Parliament: 
Employment Equity in the Federal Public Service 2001-02. 


However, visible minorities in the federal Public Service fared Visible minorities in the } 

. : federal Public Service fare 
better than other members of designated groups in terms of n cieae thie atone ee 
salary. Almost 45 percent (44.6%) of visible minorities earned of designated groups in 
more than $50,000 and 4.1 percent earned more than $80,000. terms of salary. 
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Federal Private Sector 


In organizations of 100 or more employees under federal 
jurisdiction, visible minorities are also represented very unequally 
among occupational groups. Generally, it can be said that their 
occupational distribution does not match their high level of 
education, except for the Professionals group. In 2001, when 
such workers represented 11.7 percent of the workforce in 
organizations under federal jurisdiction, they accounted for only 
3.7 percent of Senior managers. However, they represented 
17.5 percent of Administrative and senior clerical personnel, 

16 percent of Professionals, and 13.8 percent of Clerical 
personnel. 


Presence of double jeopardy The results for organizations of 100 or more employees under 

BCS Spur Ory WOMmen, federal jurisdiction are fairly close to those of the labour market 
in general. As the authors of the Annual Report: Employment 
Equity Act 2002 note: 


These findings also confirm the presence of double 
jeopardy for visible minority women against all 
men: while visible minority women remain behind 
all women in every salary band, all women also 
remain behind all men, creating a two-tier 
stratum.42 


The wage ratio was 92.2 percent for visible minority male 
workers compared with other male workers and reached 

95.1 percent for visible minority female workers compared with 
other female workers. The latter gap may seem small, but it 
must be noted that visible minority women are being compared 
with other women, whose average wages are already far below 
that of men. 


Empirical Research 


As has been done for women, many researchers have attempted 
to identify variables that explain wage inequity for visible 
minority workers.43 A recent study 44 of particular interest uses 


42 Human Resources Development Canada, supra, note 15, p. 64. 


43 Charles M. Beach and Christopher Worswick, (1993), “Is There a Double- 
Negative Effect on the Earnings of Immigrant Women?” Canadian Public Policy — 
Analyse de Politiques, 19(1), March 1993, pp. 36-53; Derek Hum and Wayne 
Simpson, (1999), “Wage Opportunities for Visible Minorities in Canada,” 
Canadian Public Policy — Analyse de Politiques, 25(3), September 1999, 
pp. 379-394; Peter S. Li, (2001), “The Market Worth of Immigrants’ Educational 
Credentials,” Canadian Public Policy - Analyse de Politiques, 27(1), pp. 23-38; 
Robert Swidinsky and Michael Swidinsky, (2002), “The Relative Earnings of 
Visible Minorities in Canada: New Evidence from the 1966 Census,” Relations 
industrielles/Industrial Relations, 57(4), pp. 630-659. 


Krishna Pendakur and Ravi Pendakur. (2002). “Colour My World: Have Earnings 
Gaps for Canadian-Born Ethnic Minorities Changed Over Time?” Canadian Public 
38 Policy — Analyse de Politiques, 28(4), pp. 489-511. 
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Census data over the period 1971 to 1996 to examine the 
situation of members of visible minorities born in Canada, 
thereby accounting for the effects of factors associated with 
immigrant status. The study found that members of visible 
minorities who were born in Canada make significantly less than 
the rest of the population and that the wage gap for visible 
minority workers increased between 1991 and 1996. The study 
concluded that personal characteristics that affect productivity 
(such as education, experience, knowledge of an official 
language) cannot account for the entire wage gap and, as is 
the case with women, a residual gap remains unexplained. 


Can the residual gap be attributed to a devaluation of the jobs 
held by members of visible minorities as a result of prejudices 
or stereotypes in their regard? Are pay practices unfavourable to 
visible minority workers and do they affect jobs where they are 
overrepresented? How much bargaining power, if any, do they 
have with employers? 


Many studies, especially recent ones, indicate that racism and 
prejudice are present in the labour market and have a negative 
impact on visible minority workers. In a 2001 survey conducted 
by EKOS, almost one quarter of visible minority respondents 
stated they had been harassed or discriminated against in the 
workplace in the previous year.4° According to Andrew Jackson, 
large wage gaps between visible minority workers born and 
educated in Canada and other comparable Canadian workers 
are indicative of racial discrimination and not of a lack of skills 
and experience. 


These gaps contradict the view that gaps between 
workers of colour and other Canadian workers are 
not explained by racism, but rather by lack of 
Canadian skills and experience.*° 


Moreover, unionization among visible minority workers is low,47 
which, as with women, limits bargaining power in particular with 
respect to wages. 


While all these factors point to systemic discrimination against 
members of visible minorities, to our knowledge there have been 
no substantive studies conducted in Canada establishing a 
correlation between jobs held largely by visible minorities and 
lower wages. However, Chapter 9 in this report does examine 


45 Andrew Jackson. (2002). Is Work Working for Workers of Colour? Canadian Labour 
Congress, Research Paper #18, p. 13. 


46 Ibid., p. 14. 
47 Ibid., pp. 16-18. 
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options for broadening the scope of pay equity legislation to 
include protection for members of visible minorities. 


Aboriginal People 


Canadian Overview 

Aboriginal population In 2001, the Aboriginal population—which consists of First 

growing faster than average. Nations, the Métis and the Inuit—represented 3.3 percent of the 
Canadian population. Between 1996 and 2001, the Aboriginal 
population increased by 22 percent compared to 3.4 percent 
growth in the non-Aboriginal population. Half of that growth 
can be attributed to factors such as a higher birth rate, which is 
1.5 times greater than that of the Canadian population. As a 
result, the Aboriginal population is much younger that the rest 
of the population—one third of the Aboriginal population is 
under the age of 14 compared to 19 percent of the non- 
Aboriginal population.4® Clearly, the demographics associated 
with the Aboriginal population have implications for future 
labour market growth. 


Between 1996 and 2001, the gap between the educational 
attainments of the Aboriginal and non-Aboriginal population 
has decreased but this does not appear to be reflected in their 
occupational distribution or salary ranges and wages. For 
example, the proportion of Aboriginal persons with a trade 
school diploma rose to 16 percent, compared with 13 percent 
for the non-Aboriginal population. At the same time, 15 percent 
of Aboriginal persons had a college-level education versus 

18 percent of non-Aboriginal persons.4? 


Aboriginals also remain In the labour market, in 1996, Aboriginal persons. were 

concentrated in few concentrated in a narrow range of occupational groups. In fact, 

Cred po neneh oe rane close to half were in only two occupational groups (trades, 
transport and equipment operators and related occupations, 
and occupations unique to the primary industry) compared with 
31 percent for non-Aboriginal male workers. Aboriginal women, 
on the other hand, were clearly overrepresented in sales and 
service occupations.*° 


With respect to wages, Aboriginal persons are also clearly 
disadvantaged compared with the rest of the population. 
Table 1.14, which provides data for all full-time and part-time 


48 Statistics Canada. The Daily. January 21, 2003. 


49 Statistics Canada. (2003). Education in Canada: Raising the standard, 
2001 Census (Analysis series). 


50 Statistics Canada. 1996 Census of Population. 
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workers in Canada, shows that the wage gap for Aboriginal 
female workers is extremely high and exceeds that of Aboriginal 
male workers, which is already considerable. 


Table 1.14: Income Ratio for Aboriginal Workers by Sex, 
Canada 1996 


Women Men 


Aboriginal Rest of the Aboriginal Rest of the 


persons Population persons Population 


Average annual 
income ($) 14,655 20,275 19,775 32,161 


Income 
ratio (%) 45.6 63.0 61.5 100.0 


Source: Statistics Canada, 1996 Census of Population. 


Federal Public Service 


In the federal Public Service, Aboriginal people represent 70% of Aboriginal 

3.8 percent of the total federal Public Service workforce.5! They employees found in two 
are highly concentrated in two occupational categories which osc ae aca tes 
accounts for almost 70 percent—Administration and Foreign 

Service (40.7%) and Administrative Support (27.5%). Aboriginal 

employees are also segregated within a few occupational groups 

in these categories. For example, more than two thirds of 

Aboriginal employees in the Administration and Foreign Service 

category can be found in two of the 14 occupational groups— 

Administrative Services (27.4%) and Program Administration 

(38.5%). Over 90 percent of Aboriginal employees in the 

Administrative Support category can be found in one of five 

occupational groups—Clerical and Regulatory group (92.9%). 

As with women and members of visible minorities, Aboriginal 

employees are significantly underrepresented in the Executive 

occupational category (1.6%), which is well below the 

4.5 percent for all males and 2.5 percent for all employees. 


51 Treasury Board of Canada Secretariat, supra, note 13. 
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Majority of Aboriginal 
employees are concentrated 
in three occupations. 
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Table 1.15: Distribution of Federal Public Service 


Employees by Gender, Aboriginal People and 
Occupational Category, March 31, 2002 


Total Male Female Aboriginal 
Occupational Group People 
(%) (%) (%) (%) 
Executive 3,901 2,653 1,248 97 
(25) Gs) (1.5) (1.6) 


Scientific & Professional 2 16 12,933 8,223 490 
(13.4) (17.3) (9.9) (8.2) 


Administration & 63,298 26,238 37,060 2,434 
Foreign Service (40.2) (35.1) (44.8) (40.7) 


Technical 17,097 | 11,971 5,126 442 
(10.9) (35.1) (6.2) (7.4) 


Administrative Support 33,602 5,649 27,953 1,642 
(21.3) (7.5) (33.8) (27.5) 


Operational 18,456 15,403 3,053 875 
(11.7) (20.6) (3.7) (14.6) 


Total 157,510 74,847 82,663 5,980 
(100.0) (100.0) (100.0) (100.0) 


Source: Treasury Board. (2002). Annual Report to Parliament: Employment Equity in the 
Federal Public Service, 2001-02, p. 44. 


In the federal Public Service, Aboriginal persons are over- 
represented in salary bands of less than $55,000—63.9 percent 
compared to 54.8 percent of all employees—and under- 
represented in salary bands of $80,000 and more—2.1 percent 
versus 4.9 percent for all employees.>2 


Federal Private Sector 


In organizations of 100 or more employees under federal 
jurisdiction, 21.5 percent of Aboriginal persons work in banking, 
37.0 percent in transportation, 29.3 percent in communications, 
and 12.2 percent in other sectors.°3 Their distribution among 
various occupational groups reveals a major imbalance, as they 
are overrepresented in the three least-favoured socio-professional 
categories: Semi-skilled manual workers (2.5%), Other sales and 


52 Treasury Board of Canada Secretariat, supra, note 13. 
53 Human Resources Development Canada, supra, note 15. 
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service personnel (2.7%) and, in particular, Other manual 
workers (5.4%). 


The above data clearly indicate that occupational segregation 
substantially reduces the range of occupations available to 
Aboriginal persons, both in the labour market in general and in 
workplaces under federal jurisdiction. Aboriginal workers are 
highly concentrated in the categories of occupations unique to 
primary industry, manual workers in secondary industry, and in 
sales and service occupations. 


In organizations of 100 employees or more under federal 
jurisdiction, Aboriginal femaie workers—like visible minority 
women—are at double jeopardy in terms of wages. In fact, the 
average wage ratio in 2001 was 85.7 percent for Aboriginal 
women compared with women in general. It was 84.8 percent 
for Aboriginal men compared with men in general. Overall, the 
Aboriginal population has a level of education relatively lower 
than the rest of the population. 


Empirical Research 


The Pendakur and Pendakur54 study indicates that even when Racism and prejudice. 
education and other human capital characteristics are taken into 
account, average wages for Aboriginal persons remain 
significantly lower than those of non-Aboriginal persons. The 
residual gap is inexplicable. The study also indicates that, as with 
visible minorities, the relative earnings of Aboriginal persons 
improved slightly from 1971 to 1981, stagnated from 1981 to 
1991, then declined from 1991 to 1996, which reflects the 
persistent nature of wage inequity. As with visible minorities, 
racism and prejudice negatively affect the situation of Aboriginal 
persons in the labour market. However, current analyses do not 
establish a link between a concentration of these workers in an 
occupation and the wages for that occupation. To our 
knowledge, this issue has yet to be addressed by researchers. 


Persons with Disabilities 


Canadian Overview 


In 2001, the disability rate for Canadians between the ages of 
15 and 64 was 9.9 percent.55 A number of studies indicate that 
persons with disabilities face many prejudices and stereotypes in 
the workplace that affect their situation, particularly in terms of 
wages. According to the Conference Board of Canada: 


54 Pendakur and Pendakur, supra, note 44. 
55 Statistics Canada. A Profile of Disability in Canada, 2001. 
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Attitudinal barriers and 
misperceptions. 


As with other disadvantaged 
groups, women with a 
disability are subject to 
double jeopardy. 


Myths and stereotypes about people with 
disabilities persist in society, and workplaces 
merely mirror the larger world. People with 
disabilities and those who support their efforts to 
work in mainstream environments will tell you that 
the greatest single barrier they experience is not 
the disability itself but attitudinal barriers and 
misperceptions about their skills and their ability to 
add value in a workplace setting.°° 


According to a study by the Canadian Council on Social 
Development,5” persons with disabilities are more likely to report 
being overqualified for their job than those without disabilities. 

This may be a result of the negative perceptions of some employers 
regarding this group’s abilities. Unfortunately, there is relatively little 
statistical data available with respect to persons with disabilities, 
which represents an obstacle to in-depth analysis of their situation. 


Relative to their labour market share of 6.3 percent, persons with 
disabilities are over represented in a few occupational groups. 
Female workers with disabilities are overrepresented in occupations 
such as family, marriage, and other related counsellors; health 

and social policy researchers; instructors and teachers of persons 
with disabilities; records and file clerks; and survey interviewers. 
Men with disabilities are overrepresented in occupations 

such as industrial electricians, welders, industrial mechanics, 

and cabinetmakers.°® 


In 1998, the median hourly wage for men with disabilities was 

95 percent of their male counterparts without disabilities, 

$16.19 versus $17.01. For women with and without disabilities, 
the median hourly wage was $12.00 and $13.95, respectively. 

As with visible minority and Aboriginal women, women with 
disabilities are subject to double jeopardy, with their wage 
representing only 86 percent of their female counterparts without 
a disability, and 70.5 percent of men without a disability.°? 


Federal Public Service 


In the federal Public Service, persons with disabilities represent 
5.3 percent of the total federal Public Service workforce.°° They 


56 Ruth Wright in partnership with the Ministry of Citizenship, Government of 
Ontario. (2001). Tapping the Talents of People with Disabilities: Guide for 
Employers. The Conference Board of Canada. p. 5. 


Canadian Council on Social Development. (2002). Disability Information Sheet, 
No. 8. http://www.ccsd.ca/drip/research/ 

Canadian Council on Social Development. (2003). Expanding the Federal Pay 
Equity Policy Beyond-Gender. Unpublished research paper commissioned by 
the Pay Equity Task Force, p. 30. 

59 Ibid., pp. 27, 37. 
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Treasury Board of Canada Secretariat, supra, note 13, Table 3. 
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are highly concentrated in two occupational categories which 
account for 71.6 percent—Administration and Foreign Service 
(42.3%) and Administrative Support (29.3%). Persons with 
disabilities are also segregated within a few occupational groups 
in these categories. For example, 58.6 percent in the 
Administration and Foreign Service category can be found in two 
of the 14 occupational groups—Administrative Services (26.5%) 
and Program Administration (32.1%). Over 90 percent of 
employees with disabilities in the Administrative Support 
category can be found in one of five occupational groups— 
Clerical and Regulatory group (92.9%). As with all other 
designated group members, persons with disabilities are 
significantly underrepresented in the Executive occupational 
category (1.7%), which is well below the 4.5 percent for all 
males and 2.5 percent for all employees. 


Table 1.16: Distribution of Federal Public Service 
Employees by Gender, Persons with Disabilities 
and Occupational Category, March 31, 2002 


Total Male Female Persons 
Occupational Group (%) (%) (%) with 
Disabilities 
(%) 
Executive 3901 2653 1,248 159 
(2.5) (3.5) CVS.) 45 C9) 


Scientific & Professional 21,156 e955 8,223 718 
(13.4) a3) (9.9) (8.6) 


Administration & 63,298 26,238 37,060 Bey, 
Foreign Service (40.2) (521) (44.8) (42.3) 


Technical 17,097. 11,971 5,126 634 
(10.9) (35.1) (6.2) (7.6) 


| Administrative Support 33,602 5,649 27,953 2,439 
(21.3) (7.5) (33.8) (29.3) 


Operational 18,456 15,403 3,053 854 
(lit -7) (20.6) (3.2) (10.3) 


Total 157,510 74,847 82,663 8,331 
(100.0) | (100.0) (100.0) (100.0) 


Source: Treasury Board of Canada Secretariat. (2003). Annual Report to Parliament: 
Employment Equity in the Federal Public Service, 2001-02, Table 3. 
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Chapter 1 — Wage Inequities 


Little empirical research 
on wage gap for persons 
with disabilities. 


In the federal Public Service, 60.5 percent of persons with 
disabilities earn less than $50,000 compared to 54.8 percent of 
all employees. However, they are relatively better represented 
than women (2.6%) and Aboriginal people (2.1%) in salary 
bands of $80,000 and more—4.0 percent versus 4.9 percent 
for all employees. 


Federal Private Sector 


In organizations of 100 or more employees under federal 
jurisdiction, persons with disabilities are overrepresented among 
Other manual workers, Supervisors — crafts and trade, and Skilled 
trade workers. However, they are underrepresented in the 
categories of Managers, Professionals, and Semi-professionals 
and technicians.® 


These data do not allow for a clear picture of the breakdown of 
occupations that persons with disabilities hold. However, one 
specific trait is identifiable: wage inequity. 


In organizations under federal jurisdiction, the average wage gap 
between male workers with a disability and other male workers 
was 5.3 percent, consistent with the data for the labour market 
in general. However, for female workers with a disability, the 
wage gap was 3.3 percent compared with other female workers, 
which is well below the Canadian average (14% based on the 
median hourly wage) for women with and without a disability 

as mentioned above. Without more comprehensive statistics this 
outcome is difficult to explain. 


Empirical Research 


It is difficult to explain wage gaps for workers with disabilities, 
since, to our knowledge, no comprehensive research has been 
conducted in Canada in this area. We do know, however, that 
workers with disabilities share two similarities with the three 
other disadvantaged groups: unfavourable occupational 
segregation and lower wages. However, it is difficult to venture 
any further and to interpret these data from a pay equity 
perspective. 


Conclusion 


This chapter provides a statistical portrait of the situation of 
women, Aboriginal people, persons with disabilities and 
members of visible minorities in the Canadian labour market as 
well as the federal Public Service and the federally-regulated 
private sector. While this is not a comprehensive portrait, it is 


61 Human Resources Development Canada, (2003), supra, note 15. 
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clear that women and members of the other three disadvantaged 
groups share a number of labour market characteristics and 
constraints in common. We found that women continue to be 
concentrated in a few occupations and suffer from persistent 
wage inequity despite marked improvements in their human 
capital and labour market characteristics. Even when women 
enter non-traditional jobs, the data indicate that they continue 

to be paid less than their male counterparts. 


The three other disadvantaged groups share many similarities 
with women’s labour market experience. However, women are 
victims of double discrimination, if they are Aboriginal, have a 
disability or are a member of a visible minority group. Men who 
are members of disadvantaged groups also appear to face 
discrimination in the labour market. On average, statistics 
indicate that they also are paid less than other workers. 


We also found that, overall, under federal jurisdiction, in both 
the private and the public sector, the trends in occupational 
segregation and relative wages are similar to those prevalent in 
the rest of the labour market. The remaining chapters as well as 
our recommendations are largely based on the observation that 
wage inequity continues to be prevalent in the Canadian labour 
market as well as in the federal jurisdiction. 
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Chapter 2 —- The Canadian Legislative 
Response 


The Changing Concept of Equal Pay 


In this chapter, we describe the history of legislation in Canadian 
jurisdictions which has been directed at the elimination of wage 
discrimination. From this account, it will be seen that Canadian 
governments have put into place a number of different kinds of 
legislative provisions and avenues of recourse in an attempt to 
address this issue. 


Some of the stimulus for these initiatives came from the efforts of 
the international community, through the United Nations and its 
agencies, to address discrimination in wages as part of a broader 
program intended to discourage all kinds of discrimination on 
the basis of a wide range of grounds, including sex and race. 
Though Canadian governments have not responded consistently 
to the commitments made by Canada in international forums, 
the period since 1950 has seen a series of legislative experiments 
with statutory mechanisms designed to eliminate discrimination 
in pay policies. 


A number of the international documents to which Canada is a 
signatory are formulated in broad terms, and do not single out 
wage discrimination on the basis of gender for special attention. 
In practice, Canadian equal pay legislation, with few exceptions, 
has been addressed to the issue of wage discrimination against 
women. As we have seen in Chapter 1, the problem of gender- 
based discrimination has distinctive characteristics. It has proved 
possible to isolate this phenomenon and to identify its links with 
occupational segregation and the invisibility of certain aspects of 
female work. 


Though analysis of wage discrimination with respect to other 
disadvantaged groups has not yet reached the stage of 
comprehensiveness and specificity which has been achieved in 
the case of discrimination on the basis of gender, it should not 
be forgotten that Canada has entered into international 
commitments to eliminate discrimination on a wide range of 
grounds. In Canada, members of visible minorities, Aboriginal 
people and persons with disabilities, as well as women, have 
been identified as groups who have suffered historic 
disadvantage in the workplace. The material presented in 
Chapter 1 of this report indicates that, whatever the origins of 
the problem may be, there is a wage gap which adversely affects 
members of visible minorities, Aboriginal people and persons 


Different legislative 
approaches in different 
jurisdictions. 


Canadian legislation focuses 
almost entirely on gender- 
based wage discrimination. 


Members of other 
disadvantaged groups also 
face wage discrimination. 
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Assumption: men are the 
primary breadwinners 
in families. 


1948: United Nations 
Universal Declaration 
of Human Rights. 


1950s—equal pay legislation 
enacted by most Canadian 
governments. 
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with disabilities. In order to fulfill the requirements of the 
international covenants into which Canada has entered, it will 
be necessary that pay equity legislation provide means for 
confronting wage discrimination on grounds other than gender. 


In the first half of the 20th century, the focus in the discussion 

of equal pay was on the existence of differential pay rates for 
women and men doing the same jobs. Though the origins of this 
kind of wage discrimination are disputed, it has been attributed 
to the idea of the family wage—the assumption that men will be 
the primary breadwinners of families.’ In North America, the first 
expressions of concern about pay policies based on “men’s rates” 
and “women’s rates” have been traced to the fear that the wages 
of men would be depressed following the two world wars, as 
women had taken over many jobs usually done by men. 


In any case, by the time the United Nations had been 
established, this discussion had evolved to the point that the 
Universal Declaration of Human Rights in 19482 contained the 
provision that 


Article 23 


(2) Everyone, without any discrimination, has the 
right to equal pay for equal work. 


The commitment made by Canada to this proposition led, in 
the 1950s, to the enactment of equal pay legislation by most 
Canadian governments, including the federal government.? 
Most of this legislation took the form of provisions contained in 
employment standards legislation, and was enforceable through 
the inspection system associated with such legislation. 


An example of such legislation is found in a former British 
Columbia statute, the Equal Pay Act:4 


3(1) No employer and no person acting on his 
behalf shall discriminate between his male and 
female employees by paying a female employee at 
a rate of pay less than the rate of pay paid to a 
male employee employed by him for the same 
work done in the same establishment. 


Alice Kessler-Harris. (1990). A Woman's Wage: Historical Meanings and Social 
Consequences. Lexington, Ky.: University Press of Kentucky. 


United Nations. G.A. Res. 217 (Ill), UN GAOR, 3d Sess., Supp. No. 13, U.N. 
Doc. A/810 at 71 (1948), Article 23, paragraph 2. 


Canada. An Act to Promote Equal Pay for Female Employees (1956), 4-5 Elizabeth II, 
Chapter 38. 


British Columbia. Equal Pay Act. R.S.B.C. 1960, c. 131, s. 3(1). 
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From the beginning, there was some variation with respect to 
the scope of comparisons which could be made in these “equal 
pay for equal work” provisions. Saskatchewan’s Equal Pay Act,5 
for example, referred to “work of a comparable character.” 


Current versions of this kind of legislation often refer to work 
which is “similar” or “substantially the same.” The current 
version of the provision in Saskatchewan's Labour Standards Act® 
reads as follows: 


17 (1) No employer or person acting on behalf of 
an employer shall discriminate between his male 
and female employees by paying a female 
employee at a rate less than the rate of pay paid 
to a male employee, or vice versa, where such 
employees are employed by him for similar work 
which is performed in the same establishment 
under similar working conditions and the 
performance of which requires similar skill, effort 
and responsibility, except where such payment is 
made pursuant to a seniority system or merit 
system. 


The following provision is taken from Ontario’s Employment 
Standards Act, 2000:7 


42.(1) No employer shall pay an employee of one 
sex at a rate of pay less than the rate paid to an 
employee of the other sex when 


(a) they perform substantially the same kind of 
work in the same establishment; 


(b) their performance requires substantially the 
same skill, effort and responsibility; 


(c) their work is performed under similar working 


conditions. 
Though legislation based on the principle of equal pay for equal See ee eh ae 
b 7 pay ror equal work falle 
work was regarded as an important achievement for women, toveradicatelwage 
many argued that it did not represent a complete answer to the discrimination. 


problem of discrimination against women in the matter of 
compensation. Though these “equal pay for equal work” 
provisions prohibited the practice of paying men and women 
different wages when they were doing the same or similar jobs, 


5 Saskatchewan. Equal Pay Act. R.S.S. 1953, c. 294, s. 3(1). 
6 Saskatchewan. Labour Standards Act. R.S.S. 1978, c. L-1. 


7 Ontario. Employment Standards Act. S.O. 2000, c. 41, s. 42(1). The provision has 
been in this form since 1970. 
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Canada is a party to legally 
binding international 
covenants and conventions. 


Convention No. 100: the 
Convention Concerning 
Equal Remuneration for 
Men and Women for 
Work of Equal Value. 
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critics charged that they were not effective in preventing 
employers from placing a different value on work which could 

be compared in terms of the skill, effort or responsibility required, 
or the conditions under which the work was done, and they did 
not force a careful examination of the less visible aspects of jobs 
which are often done by women. Thus, the argument went 

on, they failed to address the systemic form of discrimination 
represented by occupational segregation, with the attendant 
assumptions made about the nature of women’s work. 


This critique of existing forms of equal pay legislation led to 
a new generation of provisions intended to address wage 
discrimination in a more thorough and comprehensive way. 


Canada’s International Obligations 


ILO Convention No. 100 


As a participant in the international community through the 
United Nations and the International Labour Organization, 
Canada is a party to a number of legally binding international 
covenants and conventions respecting human rights, political 
and civil rights and economic, social and cultural rights. These 
international human rights instruments expressly commit Canada 
to eliminating sex-based discrimination in employment and, 

in particular, to eliminating sex-based wage discrimination. 


[...] Historically [...] Canada has responded by 
enacting domestic equal pay legislation in order 
to meet those binding obligations under 
international law. 


Mary Cornish, Elizabeth Shilton and Fay Faraday. (2002). 
Canada’s International and Domestic Human Rights 

Obligations to Ensure Pay Equity: Obligations to Design an 
Effective, Enforceable and Proactive Federal Pay Equity Law. 
Unpublished research paper commissioned by the 
Pay Equity Task Force, p. 6. 


The International Labour Organization (ILO), a tripartite agency 
of the United Nations which seeks to promote social justice and 
workplace rights, adopted Convention No. 100, the Convention 
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Concerning Equal Remuneration for Men and Women for Work of 
Equal Value® in 1951. 


Article 2.1 of the Convention reads as follows: 


1. Each Member shall, by means appropriate to 
the methods in operation for determining rates of 
remuneration, promote and, in so far as is 
consistent with such methods, ensure the 
application to all workers of the principle of equal 
remuneration for men and women for work of 


equal value. i 
The Convention was ratified by Canada in 1972, as part of the 1972: Canada ratifies 
response of the Government of Canada to the report of the shed AL: 21 SER 


Royal Commission on the Status of Women. In ratifying the 
Convention, the Canadian government not only committed itself 
to making efforts to ensure that legislation which would advance 
this principle was put in place at both federal and provincial 
levels, but entered into an obligation described in Article 3 in 
these terms: 


Where such action will assist in giving effect to the 
provisions of this Convention measures shall be 
taken to promote objective appraisal of jobs on 
the basis of the work to be performed. 


Thus, the Convention appears to contemplate that some sort of 
job evaluation or assessment system will be used to arrive at an 
objective measure of the nature of work associated with various 
jobs. It also contemplates that this systematic analysis of jobs will 
be actively promoted. 


It has been argued that, in the context of the discussion which 
led to the adoption of the Convention by the ILO, the term 
“equal value” was not intended to be a distinct concept from the 
“equal pay for equal work” idea embodied in the Universal 
Declaration of Human Rights.? Whatever the tone of the debate 
when it was drafted, by the time Convention No. 100 became 
part of the currency of public discussion, and certainly by the 
time it was ratified in Canada in 1972, the phrase “equal pay for 
work of equal value” was taken to represent a broader concept 


8 International Labour Organization (ILO). General Conference, 34th Session 
(1951). For a full discussion of Canada’s international obligations in this area, see 
Mary Cornish, Elizabeth Shilton and Fay Faraday, Canada’s International and 
Domestic Human Rights Obligations to Ensure Pay Equity: Obligations to Design an 
Effective, Enforceable and Proactive Federal Pay Equity Law. Unpublished research 
paper commissioned by the Pay Equity Task Force, October 2002. 


9 Thomas Flanagan. (1987). “Equal Pay for Work of Equal Value: An Historical 
Note.” 22 Journal of Canadian Studies 5. 
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1976: Canada ratifies 
International Covenant 
on Economic, Social and 
Cultural Rights. 
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than “equal pay for equal work.” It is clear that the ILO currently 
takes the position that measures formulated in terms exclusively 
of equal pay for equal work do not satisfy the requirements of 
the Convention.!° 


Measures formulated exclusively in terms of equal pay 
for equal work do not satisfy the requirements of 
Convention No. 100. 


ILO Committee of Experts on the Application of 
Conventions and Resolutions. (2002). Individual 
Observation Concerning Convention No. 100, 
1951 — Mexico. 


Discrimination at work will not vanish by itself; 
neither will the market, on its own, take care of its 
elimination. 

International Labour Conference, 91st Session. (2003). 
Time for Equality at Work: Global Report under the Follow-up 


to the ILO Declaration on Fundamental Principles and Rights 
at Work. 


International Covenant on Economic, Social and 
Cultural Rights 


In 1966, the United Nations adopted the /nternational Covenant 
on Economic, Social and Cultural Rights,'' which was ratified by 
Canada in 1976. Article 7 of this Covenant conflated the 
language of “equal pay for equal work” and “equal pay for 
work of equal value”: 


Article 7 


The States Parties to the present Covenant 
recognize the right of everyone to the enjoyment 
of just and favourable conditions of work which 
ensure, in particular: 


a) Remuneration which provides all workers, as a 
minimum, with: 


10 |LO Committee of Experts on the Application of Conventions and Resolutions. 
(2002). Individual Observation Concerning Convention No. 100, 1951 — Mexico. 


11 United Nations. international Covenant on Economic, Social and Cultural Rights. 
16 December 1966, 993 U.N.T.S. 3. 
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—_—_———_ 


i) Fair wages and equal remuneration for work 
of equal value without distinction of any kind, in 
particular women being guaranteed conditions 
of work not inferior to those of men, with equal 
pay for equal work. 


It should be noted that, though Article 7 alludes specifically to 
wage discrimination against women, a more general provision 
in Article 2 of the Covenant commits the signatories to 


undertake to guarantee that the rights enunciated 
in the present Covenant will be exercised without 
discrimination of any kind as to race, colour, sex, 
language, religion, political or other opinion, 
national or social origin, property, birth or 

other status. 


The Covenant on Economic, Social and Cultural Rights also obliged Signatories obliged to take 
the states subscribing to it to take active and progressive action active and progressive 

to implement these rights. In the third review by the United ereeial ection. 

Nations Committee on Economic, Social and Cultural Rights 

of Canada’s compliance with the Covenant, issued in 1999,12 

the Committee expressed some concern about 


The inadequate legal protection in Canada of 
women’s rights guaranteed under the Covenant, 
such as the absence of laws requiring employers to 
pay equal remuneration for work of equal value in 
some provinces and territories, restricted access to 
civil legal aid, inadequate protection from gender 
discrimination afforded by human rights laws and 
the inadequate enforcement of those laws. 


International Covenant on Civil and Political Rights 


In 1966, the United Nations also adopted the International Covenant 1976: Canada ratifies 

on Civil and Political Rights,13 which was ratified by Canada in 1976, International Covenant on 
and which contained a number of general protections for human CHB TORE POUBCAL RIG HES: 
rights. Article 26, for example, reads as follows: 


Article 26 


All persons are equal before the law and are entitled 
without any discrimination to the equal protection 
of the law. In this respect, the law shall prohibit any 
discrimination and guarantee to all persons equal 
and effective protection against discrimination on 
any ground such as [...]- sex [...]. 


12 United Nations. Report to the Eighteenth and Nineteenth Session. UN ESCOR, 
1999, Supp. No. 2, UN Doc. E/1999/22, at paragraph 426. 


13 United Nations. International Covenant on Civil and Political Rights. 
16 December 1966, 999 U.N.T.S. 171, ratified by Canada in 1976. 
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1981: Canada ratifies the 
Convention on the Elimination 
of All Forms of Discrimination 
Against Women (CEDAW). 


1995: Canada signs the 
Beijing Declaration and the 
Platform for Action. 
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Convention on the Elimination of All Forms of Discrimination 
Against Women (CEDAW) 


The international commitments described to this point dealt with 
wage discrimination against women in the context of broad-based 
efforts to combat discrimination and unfair working conditions for 
many groups or, in the case of ILO Convention No. 100, addressed 
unequal pay as a discrete problem. The Convention on the 
Elimination of All Forms of Discrimination Against Women (CEDAW),'4 
adopted by the United Nations in 1979 and ratified by Canada in 
1981, marked an effort to look at the barriers to equality for women 
in a coherent and systematic way. Based on the premise that 


the full and complete development of a country, 
the welfare of the world and the cause of peace 

require the maximum participation of women on 
equal terms with men in all fields[,] 


CEDAW set out a variety of principles and measures designed 
to eliminate discrimination against women “in all its forms and 
manifestations.” The document urges signatories to take active 
measures to carry out the goals of CEDAW. Article 11 refers 
directly to wage discrimination: 


Article 11 


1. States Parties shall take all appropriate measures 
to eliminate discrimination against women in the 
field of employment in order to ensure, on a basis 
of equality with men and women, the same rights, 
in particular: 


ia 


d) The right to equal remuneration, including 
benefits, and to equal treatment in respect of work 
of equal value, as well as equality of treatment in 
the evaluation of the quality of work. 


Beijing Declaration and Platform for Action 


The principles outlined in CEDAW were elaborated and carried 
further in the documents emerging from the United Nations 
Fourth World Conference on Women held in 1995. These 
documents, the Beijing Declaration and the Platform for Action,'> 


14 United Nations. Convention on the Elimination of All Forms of Discrimination 
Against Women (CEDAW). G.A. Res. 34/180, GAOR, 34th Sess., Supp. No. 46 at 
193 (1979). In February 2002, Canada presented its fifth report to the United 
Nations on its progress towards meeting the requirements of CEDAW, covering 
the years 1994-98. 


15 United Nations Fourth World Conference on Women. Report of the Fourth World 
Conference on Women. (1995). Chap. |, Resolution 1, Annex | (Beijing Declaration) 
and Annex II (Beijing Platform for Action). Beijing: United Nations Publications, 
Sales No. E.96.IV.13, 4-15 September 1995. 
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were adopted by the United Nations and signed by Canada in 

the same year. The principles and strategies laid out in these 
documents, insofar as they dealt with the employment situation of 
women, were based on the premise that equality in employment is 
not a luxury but a prerequisite for a sustainable world economy. 


To improve the condition of women, the signatory governments 
committed themselves, among other things, to: 


» Enact and enforce legislation to guarantee the rights of 
women and men to equal pay for equal work or work of 
equal value.'6 


» Safeguard and promote respect for basic workers’ rights, 
including [...] equal remuneration for men and women for 
work of equal value and non-discrimination in employment, 
fully implementing the conventions of the International 
Labour Organization in the case of States party to those 
conventions [...].!7 


» Increase efforts to close the gap between women’s and 
men’s pay, take steps to implement the principle of 
equal remuneration for equal work of equal value by 
strengthening legislation, including compliance with 
international labour laws and standards, and encourage 
job-evaluation schemes with gender-neutral criteria.'8 


In addition to urging governments to take action on the objectives Employers, unions and civil 
articulated in the Beijing Declaration and the Platform for Action, the society institutions must 
Conference called on employers, trade unions and the institutions Sele lsia hc) 


of civil society to play a role in the achievement of these objectives, 
and enumerated detailed steps which organizations and institutions 
could take to assist in the elimination of discrimination against 
women. The documents referred to collective bargaining and 
adjudicative mechanisms as important supports in the removal 

of discriminatory barriers for women in their employment. 


We are determined to [...] Promote women’s 
economic independence, including employment, 
and eradicate the persistent and increasing burden 
of poverty on women by addressing the structural 


causes of poverty through changes in economic 
structures. 


Beijing Declaration, 15 September 1995, paragraph 26. 


16 platform for Action. Strategic objective F.1, paragraph 165(a). 
17 platform for Action. Strategic objective F.2, paragraph 166(I). 
18 platform for Action. Strategic objective F.5, paragraph 178(k). 
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Progress review five years 
after Conference. 


Reviewed and reconfirmed 
earlier instruments. 
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“Beijing +5” Review 

Among the recommendations from the Beijing Conference which 
were adopted by the General Assembly was the requirement for a 
review of progress towards implementing the recommendations 
after a five-year period. This “Beijing+5” Review was carried 

out in 2000, and the conclusions from the review were adopted 
by the General Assembly in a special session in November of 

that year.'? 


This resolution recognized that 


Many women with comparable skills and experience 
are confronted with a gender wage gap and lag 
behind men in income and career mobility in the 
formal sector [of the economy]. Equal pay for 
women and men for equal work, or work of equal 
value, has not yet been fully recognized.?° 


Those supporting the resolution, including Canada, called 
upon the signatories to 


Initiate positive steps to promote equal pay for 
equal work or work of equal value and to diminish 
differentials in incomes between women and men.?! 


ILO Declaration of 1998 


In 1998, the ILO issued the Declaration on the Fundamental 
Principles and Rights at Work and its Follow-Up, which was 
characterized in the document as a “renewed, solemn political 
commitment by the ILO and its member States to respect, 
promote and realize” the rights of workers. The Declaration 
reviewed and reconfirmed a number of earlier instruments; 
though Canada had not ratified all of these, there was reference 
to Convention No. 100, and also the 1948 Convention on 
Freedom of Association and Protection of the Right to Organize, 
both of which had been ratified. The Declaration also urged 
member states of the ILO to make efforts to protect and advance 
the fundamental rights of workers enshrined in conventions 
which they had not ratified. 


Revisiting these issues at the 2003 session of the International 
Labour Conference, the ILO again drew attention to the 
importance of the elimination of wage discrimination: 


United Nations. Further actions and initiatives to implement the Beijing Declaration 
and Platform for Action. GA Res. S-23/3, UN GAOR, 23rd Special Sess. 
UN Doc. A/RES/S-23-3 (2000). 


lbid., paragraph 21. 
21 |bid., paragraph 82(h). 
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The elimination of discrimination in remuneration 
is crucial to achieving genuine gender equality and 
promoting social equity and decent work. No 
lasting improvements in the economic status of 
women and other discriminated-against groups 
can be expected as long as the market rewards 
their time at a lower rate than that of the 
dominant group.22 


The ILO made particular mention of the principle of equal pay 
for work of equal value in this context: 


Equal remuneration for work of equal value is 
integral to the fundamental principle of the 
elimination of discrimination in employment and 
occupation and has been a concern of the ILO 
since its founding.23 


As new international instruments have been 
developed and ratified over the past century, they 
have continued to provide further guidance with 
respect to both the substantive meaning of non- 
discriminatory wages and the concrete steps that 
must be taken in order to achieve that objective. 


Mary Cornish, Elizabeth Shilton and Fay Faraday. (2002). 
Canada’s International and Domestic Human Rights 
Obligations to Ensure Pay Equity: Obligations to Design 

an Effective, Enforceable and Proactive Federal Pay Equity Law. 
Unpublished research paper commissioned by the 

Pay Equity Task Force, October 2002, p. 6. 


At the international level, the efforts to address wage Pay equity, dignity and 
discrimination have been characterized by ever stronger ee vol Wahi of 
Qi . . : women linked Wit e 
statements of commitment to the principle of equality as a A age a fie a 
fundamental right, and by a focus on the link between pay Sn nations, 


equity, the dignity and economic self-sufficiency of women, and 
the welfare of communities and nations. International bodies 
have been forced to acknowledge that progress towards the 
objective of equality has been slow, but this has not prevented 
the international community from reaffirming, on numerous 
occasions, that it remains a goal which should be accorded a 
high priority. 


22 International Labour Organization (ILO). International Labour Conference, 91st 
Session. Time for Equality at Work: Global Report under the Follow-up to the ILO 
Declaration on Fundamental Principles and Rights at Work, 2003, para. 150, p. 48. 

23 Ibid., p. 87. 
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Domestic Significance of International 
Commitments 


From this brief review, it will be evident that Canada has, on a 
number of occasions, signified its acceptance of international 
accords which recognize the principle of equal pay for work of 
equal value, and which represent a commitment to implement 
measures, such as gender-neutral job evaluation exercises, 

to ensure that the principle is carried out in practice. 


By ratifying these international covenants, Canada has bound 
itself to uphold rights articulated by the international community. 
Though there is of necessity some variation in the speed at which 
signatory countries are expected to proceed towards the full 
realization of the goals expressed in these documents, Canada 

is viewed as a country which should be able to make relatively 
rapid progress in this respect. In a paper prepared for the 

Pay Equity Task Force, Mary Cornish, Elizabeth Shilton and 

Fay Faraday commented: 


UN Covenants and ILO Conventions are intended 
to impose universal commitments and universal 
standards. The intention is that all countries will 

be able to ratify and implement the instruments 
regardless of the particular country’s stage of 
economic development or its social or economic 
system. The universal standards are intended to set 
goals for national policy and to provide a broad 
framework for national action. 


Necessarily related to the concept of universality is 
that of flexibility. Universal standards are developed 
giving specific attention to the need for flexibility to 
take account of variations in national circumstances, 
conditions and practices. What each country is 
expected to achieve is measured against the 
particular economic, social, political and legal 
development of that country. In this respect, 
because Canada is a stable country with a high 
standard of living, the UN Committee on Economic, 
Social and Cultural Rights expects Canada to achieve 
a “high level of respect for all Covenant rights.” 


Flexibility is not intended to undermine the 
concept of universality, however, because all the 
international instruments are aimed at promoting 
continuing and progressive development within all of 
the member states towards achieving the universal 
standards. Although individual countries may 
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move towards achieving the universal standards at 
different rates, the ultimate goal remains the same 
for all.24 


Though there has been discussion in these international 
documents of job evaluation and other methods for advancing 
the objective of equal treatment, the focus of these commitments 
is on the elimination of wage discrimination and the achievement 
of equality, not on the process. The right which is articulated in 
the international instruments is a right to be paid equally, rather 
than a right to access to any particular procedure. 


It must be acknowledged, of course, that these international In Canada, constitutional 
covenants cannot have any direct application under Canadian law ee i) chilean 
unless they have been embodied in a legislative enactment within apie We as ‘ 
Canada. In the case of provincial legislation, there are obvious 

constitutional barriers to any binding requirement that 

commitments entered into by the federal government on behalf 

of Canada be carried out at the provincial level. Even at the 

federal level, it is necessary for a government to enact legislation 

embodying the obligation entered into internationally for it to 

take effect. Though the Supreme Court of Canada has enunciated 

this principle on a number of occasions,25 the Court has made it 

clear that the international obligations Canada has assumed are 

relevant to the context in which Parliament enacts legislation 

and to the interpretation of that legislation in the courts. 


The Federal Plan for Gender Equality 


Furthermore, in preparing for the Beijing Conference, the 
Government of Canada stated its understanding of the nature of 
its international obligations by formulating a plan to demonstrate 
how it would implement the principles of gender equality 
contained in United Nations and other international documents. 
In Setting the Stage for the Next Century: The Federal Plan for 
Gender Equality,2© the federal government acknowledged that 
wage discrimination had not been eliminated in federally- 
regulated workplaces, despite pay equity legislation, and 
identified a number of ways to rectify this situation: 


» exploring ways to encourage greater union involvement in 1995: Federal Plan for 
the implementation of pay equity, assisting small employers Gender Equality 
to implement pay equity and improving the federal Equal 


28 Mary Cornish, Elizabeth Shilton and Fay Faraday, supra, note 8, p. 29. 


25 Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2.S.C.R. 817, at 
860-861; R. v. Sharpe, [2001] 1 S.C.R. 45, at 140-141; 114957 Canada Ltée 
(Spraytech, Société d’arrosage) v. Hudson (Town), [2001] 2 S.C.R. 241, at 266-267. 

26 Status of Women Canada. (1995). Setting the Stage for the Next Century: 
the Federal Plan for Gender Equality. Ottawa. 
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Pay Program, including examining improvements to 
existing pay equity provisions under the Canadian Human 
Rights Act; 


> sponsoring public education, promotional and information 
initiatives to help counter the growing “backlash” 
phenomenon, based on misperceptions of women’s relative 
equality gains in the workplace; 


> encouraging the review of female-dominated occupational 
profiles to improve recognition and remuneration for all 
skills used in a job; 


» promoting pay equity by improving recognition of the 
experience acquired in unremunerated work, including 
household management, as skill requirements applicable 
in the workplace. 


Like the Platform for Action coming out of the Beijing Conference, 
and like the Commonwealth Plan of Action on Gender and 
Development,27 the Federal Plan for Gender Equality took an 
important step by acknowledging the importance of gender- 
based analysis in the formulation and assessment of government 
policies influencing the lives of women. Indeed, the federal 
government followed up the Federal Plan for Gender Equality with 
a working document called Gender-Based Analysis: A Guide for 
Policy-Making,28 which was intended to give policy-makers at the 
federal and provincial levels assistance in evaluating the gender 
impact of all government policies. 


The Commonwealth works towards a world in which 
women and men have equal rights and opportunities 
in all stages of their lives to express their creativity in 
all fields of human endeavour, and in which women 
are respected and valued as equal and able partners 
in establishing the values of social justice, equity, 


democracy and respect for human rights. Within such 
a framework of values, women and men will work in 
collaboration and partnership to ensure people- 
centred development for all nations. 


Commonwealth Plan of Action on Gender and 
Development. (1995). www.thecommonwealth.org/gender 


27 Commonwealth Secretariat website at 
http://www.thecommonwealth.org/gender/htm/whatwedo/why/poa.htm 


28 Status of Women Canada. (1 998). Gender-Based Analysis: A Guide for 
Policy-Making. Ottawa. 
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In its fifth report to the United Nations committee considering 
Canada’s compliance with CEDAW, submitted early in 2002, 
the government conceded that gender-based analysis is “still in 
its infancy.”29 The government did, however, list a number of 
initiatives aimed at training policy-makers to engage in gender- 
based analysis and at developing sources of information for use 
in this respect.3° 


The strategies outlined in the Federal Plan for Gender Equality, More specific legislation and 
such as gender-based analysis, do not take the place of specific sophisticated tools needed. 
legislative initiatives designed to establish clear requirements for 

achieving pay equity. They represent an acknowledgment that 

pay equity measures are part of a context in which women face 

discrimination on a number of fronts, and that it is necessary to 

develop more sophisticated tools for identifying and confronting 

these various forms of discrimination. 


In a variety of international settings, Canada has undertaken Canada’s violation of its 
commitments to advance the goal of equal status for women international commitments 
and, in particular, to work towards the elimination of wage Soy Se 
discrimination based on sex. Though these covenants do not 

manifest themselves directly as legal obligations within Canada, 

they represent an important body of principles which Canada has 

accepted as standards which this country is obliged to meet. 

Violations of these standards expose Canada to the sanctions 

available to the bodies, such as the United Nations, which 

represent the international community. 


Legislation in Canada 


Labour Standards Legislation 


We have already alluded to the inclusion in Canadian jurisdictions Equal pay legislation first 

of equal pay for equal work provisions in labour standards appeared in the form of 
5 : Sever Shere labour standards. 

legislation. In the case of the federal jurisdiction, equal pay 

provisions first appeared as part of legislation covering other 

workplace issues. The following provision was included in the 

Canada Labour Code in 1970:3! 


38.1(1) No employer shall establish or maintain 
differences in wages between male and female 
employees, employed in the same establishment, 


29 Canada. (2002). Convention on the Elimination of All Forms of Discrimination 
Against Women: Fifth Report of Canada Covering the Period April 1994-March 1998. 
Paragraph 68. Ottawa: Public Works and Government Services Canada. 

30 lbid., at paragraph 68. Reference is made, for example, to materials entitled 
Economic Gender Equality Indicators, Finding Data on Women: A Guide to the Major 
Sources at Statistics Canada and Guide to Gender-Sensitive Indicators. 


31 Canada. Canada Labour Code. R.S.C. 1970, c. 17 (2nd Supp.), s. 38.1. 
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who are performing, under the same or similar 
working conditions, the same or similar work on 
jobs requiring the same or similar skill, effort and 
responsibility. 


The discussion of equal pay had originally emerged as a 
component of efforts to improve the working conditions and 
living standards of workers around the world. At least since the 
efforts of 19th century reformers to alter the working conditions 
of women and children, fairness to female workers had been a 
theme in the pressure for enhanced employment standards. It is 
not thus surprising that the commitment to the principle of equal 
pay for equal work first found its expression in the context of this 
type of legislation. 


Human Rights Legislation 


In the 1960s and 1970s, the analysis of the equal pay issue took 
place increasingly within the framework of a broader interest in 
the entrenchment in legislation of human rights principles. This 
was consistent with the framework within which international 
bodies articulated equality principles. It also reflected a drive 
within Canada to enshrine in legislative and constitutional 

form basic ideas of equality. In the late 1950s, for example, 
Ontario enacted the Fair Employment Practices Act,?4 which 
proscribed discrimination in the employment context. Reflecting 
the Universal Declaration of Human Rights, it contained the 
following provision: 


3. No employer or person acting on behalf of an 
employer shall refuse to employ or to continue to 
employ any person, or discriminate against any 
person in regard to employment or any term or 
condition of employment because of his race, 
creed, colour, nationality, ancestry or place 

of origin. 


It will be noted that, though the terms of this provision are broad, 
they do not make reference to discrimination on the basis of 
gender. 


In 1975, the Quebec government enacted the Charter of Human 
Rights and Freedoms,33 which contained the following widely 
framed direction about equal pay: 


32 Ontario. Fair Employment Practices Act. R.S.O. 1960, c. 132. This statute was 
repealed and much of its substance incorporated into Ontario’s Human Rights 
Code, S.O. 1961-62, c. 93. 


33 Quebec. Charter of Human Rights and Freedoms. S.Q. 1975, c. C-12. 
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19. Every employer must, without discrimination, 
grant equal salary or wages to the members of his 
personnel who perform equivalent work at the 
same place. 


The Government of Quebec has more recently enacted more 
specialized legislation directed at the issue of pay equity, which 
we will be examining in more detail, and the process set out in 
this legislation, where it applies, now replaces the complaint 
process in the equal pay article of the Charter; but it is clear 
that even at the time of the enactment of the Charter, there 
was an intention to reinforce the principle of equal pay for work 
of equal value, not only for women, but for all workers. 


Complaint-Based Legislation 


In 1977, the federal government passed the Canadian Human 1977: Canadian Human 
Rights Act, including section 11, the pay equity provision which Rights Act. 

is the object of our review. The operation of this provision will be 

examined in more detail in Chapter 3. The core of section 11 is 

contained in the following statement: 


11. (1) It is a discriminatory practice for an 
employer to maintain differences in wages 
between male and female employees employed in 
the same establishment who are performing work 
of equal value. 


Like the Quebec Charter, the Canadian Human Rights Act provides 
recourse, through its complaint process, to those who wish 

to establish that a violation of the legislation has occurred. By 
lodging a complaint, a complainant can invoke the power of the 
Canadian Human Rights Commission to investigate complaints 
and to refer them for adjudication to the Canadian Human Rights 
Tribunal. 


The Northwest Territories is subject to the Canadian Human Territorial legislation. 
Rights Act, which will continue to apply in Nunavut until the 

Government of Nunavut decides to enact new legislation. In the 

Yukon, the public sector is subject to a provision in the Human 

Rights Act34 which states that it is discriminatory for an employer 

to establish or maintain a difference in wages where employees 

are performing work of equal value “if the difference is based on 

any of the prohibited grounds of discrimination.” Thus, like the 

Quebec Charter, the Yukon statute purports to reach wage 

discrimination based on grounds other than gender. 


34 Yukon. Human Rights Act. S.Y. 1987, c. 3, s. 14. 
65 


Chapter 2 —- The Canadian Legislative Response 


General human rights 
statutes as a basis for pay 
equity complaints. 


Criticism of the Canadian 
Human Rights Act led to 
provincial proactive 
legislation. 


1986: Manitoba first to 
enact proactive pay 
equity law. 


66 


During the 1970s and 1980s, most provinces enacted human 
rights statutes containing general anti-discrimination provisions. 
It should be noted that, even in the absence of any specific 
reference to equal pay, the possibility exists that these provisions 
could be used to found a complaint alleging discrimination in 
the form of improper differences in pay. Thus, in jurisdictions 
which do not have pay equity legislation, there may be recourse 
through the more general clauses of human rights statutes for 
complaints based, presumably, on any of the prohibited grounds 
listed in the legislation. This is the basis on which, on at least two 
occasions, the courts have permitted provincial human rights 
commissions to proceed with the investigation of pay equity 
complaints based on gender.> 


Proactive Legislation 


The complaint-based regime in place under legislation like the 
Canadian Human Rights Act has been the subject of considerable 
criticism, and many of the reasons for this will be examined in 
Chapter 3. In several provinces, these criticisms led to the 
passage of legislation requiring positive action on the part of 
employers and other actors. This type of legislation is often 
characterized as “proactive legislation,” and typically provides 
that employers must be prepared to demonstrate that they 
have taken systematic steps to analyse the work done by their 
employees and to eliminate any discriminatory wage practices 
which are revealed as a result. The features of proactive legislative 
models will be discussed in detail in Chapter 5. 


Manitoba 


The first jurisdiction to pass proactive legislation was Manitoba 
which, in the mid-1980s, enacted the Pay Equity Act.36 Under this 
statute, which applies only to the provincial public sector, an 
obligation was placed on employers to ensure that there would be 
no difference between the wages of male and female employees 
performing work “of equal or comparable value.” The process for 
eliminating discrimination involved negotiation with the unions 
representing public sector employees. One comparison process 
was to occur “throughout the Civil Service” and another in each 
Crown entity or external public-sector agency, including health 
care agencies and universities. The Act does not cover municipal 
governments or independent boards and commissions. 


35 Canada Safeway v. Saskatchewan Human Rights Commission (1999), 
178 Sask. R. 296 (Sask. Q.B.); Nishimara v. Ontario (Human Rights Commission) 
(1989), 70 O.R. (2d) 347 (Div. Ct.). 


36 Manitoba. Pay Equity Act. S.M. 1985-86, c. 21, C.C.S.M., c. P13. 
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The Pay Equity Bureau was established to provide advice and Manitoba's Pay 
assistance with the process of arriving at a pay equity settlement. Bei yabereat 
The agency was disbanded in 1994 after all of the public-sector 

entities covered by the statute had implemented a pay equity 

plan. The Manitoba Department of Labour continues to provide 

information and advice on a limited basis, but there is no specific 

responsibility for monitoring the maintenance of the pay equity 

settlements which were reached. 


One aspect of the Manitoba legislation was challenged on the Capping of settlements 
basis that it constituted a violation of Section 15 of the Canadian unconstitutional. 
Charter of Rights and Freedoms. In Manitoba Council of Health Care 

Unions v. Bethesda Hospital,?” the Manitoba Court of Queen’s 

Bench examined the provision of the legislation which placed a 

cap on pay equity settlements of 1 percent of payroll over each 

of four years. The implication of this provision was that no 

settlement could in practice exceed 4 percent of payroll. The 

Court found that this could permit discrimination to continue 

in those cases where the amount necessary to eliminate 

discrimination was more than 4 percent, and that this was a 

contravention of the Charter. 


New Brunswick, Nova Scotia and Prince Edward Island 


New Brunswick’s Pay Equity Act38 and Nova Scotia’s Pay Equity 
Act39 (both passed in 1989), as well as Prince Edward Island’s 
Pay Equity Act4° (enacted in 1988), are similar in concept to the 
Manitoba statute, requiring public employers to take steps to 
remove wage inequities. The New Brunswick statute applies only 
to the Public Service, whereas the Nova Scotia statute covers all 
public-sector employers, including municipalities, health care 
facilities and universities. The Prince Edward Island statute covers 
Crown corporations, universities and colleges, nursing homes, 
and other agencies to be identified in the regulations. To date, 
no such regulations have been passed. 


New Brunswick’s legislation requires that the employer negotiate 
with bargaining agents representing employees in the Public 
Service with respect to a job evaluation process and the 
implementation of any wage adjustments. The Pay Equity Bureau 
represents the employer during the implementation phase, 
determining the process for dealing with unrepresented 


37 Manitoba Council of Health Care Unions v. Bethesda Hospital (1992), 88 D.L.R. 
(4th) 60 (Man. Q.B.) This decision was not appealed. 


38 New Brunswick. Pay Equity Act. R.S.N.B. 1973, c. P-5.01. 
39 Nova Scotia. Pay Equity Act. R.S.N.S. 1989, c. 337. 
40 Prince Edward Island. Pay Equity Act. R.S.P.E.. 1988, c. P-2. 
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employees, maintaining statistical information, providing reports 
to the parties and so on. 


In Nova Scotia, parties to an employment relationship covered 
by the statute are required to bargain in good faith with respect 
to the achievement of pay equity. A Pay Equity Commission 
provides advice and assistance. The Commission may intervene 
to determine matters in dispute, or to direct the parties to 
comply with the Act, although no sanctions are spelled out in the 
statute for failure to comply. The legislation contemplates a single 
wage adjustment, and makes no provision for maintenance, 
though the Commission continues to monitor the agreements 
which have been implemented. 


In Prince Edward Island, the Pay Equity Act provides for the 
establishment of a Pay Equity Bureau and the appointment of 

a Commissioner of Pay Equity to provide information and 
assistance in the achievement of pay equity by the parties named 
in the statute. These agencies were also originally empowered 

to monitor and to process complaints following the achievement 
of pay equity, but these powers were eliminated in 1995,4! 
apparently in order to minimize the effect of the pay equity 
process on ongoing collective bargaining.*2 


Ontario and Quebec 


The most far-reaching of the proactive legislation is found in 
Ontario and Quebec. These provinces have both enacted 
legislative schemes which covers all public- and private-sector 
employers, with the exception of some small employers. 


Ontario 


Passed in 1989, Ontario’s Pay Equity Act43 was perhaps the most 
progressive pay equity statute of its time. The proactive intent of 
the legislation was clear in section 7(1), which went farther than 
simply saying that wage discrimination is objectionable: 


7.(1) Every employer shall establish and maintain 
compensation practices that provide for pay equity 
[defined in terms of comparisons between male 
and female job classes] in every establishment of 
the employer. 


41 Prince Edward Island. An Act to Amend the Pay Equity Act, S.P.E.|. 1995, c. 28, s. 3. 


42 “Day Equity Flash: Prince Edward Island.” 4 CCH Focus on Canadian Employment 


and Equality Rights 49. (1995). 
43 Ontario. Pay Equity Act. R.S.O. 1990, c. P. 7. 
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The statute thus places a positive obligation on each employer who Positive obligation on all 
has more than 10 employees to ensure that its own compensation employers with more than 
policies are not discriminatory and lays out clear methodological eee 

and procedural requirements for achieving a non-discriminatory 

wage structure. The unit of comparison—the “establishment” 

referred to in section 7(1)—is all employees of an employer in a 

geographic division. The statute also permits the joining together 

of different employers as a single establishment by agreement. 


The Pay Equity Act provides that a pay equity plan must be 
negotiated with any trade union representing employees. Where 
there is no trade union, there is no obligation for an employer to 
discuss the pay equity plan with the employees, although they are 
entitled to comment on the posted plan, and to raise objections 
with the Pay Equity Commission if they disagree with it. 


The legislature was clearly aware that it would not be possible for 
employers to meet the legislated requirements without help.44 

The statutory obligations set out in the Pay Equity Act are therefore 
supported by specialized pay equity agencies performing a number 
of different functions. The Pay Equity Commission is composed 

of two separate bodies—the Ontario Pay Equity Office and the 
Ontario Pay Equity Hearings Tribunal. 


The first of these bodies is the Ontario Pay Equity Office (PEO), Functions of Pay 
which performs a number of different functions. In the early Equity Office. 
years of the PEO, a great deal of emphasis was placed on the 

educational and advisory function. Educational and promotional 

campaigns designed to bring the pay equity legislation to the 

attention of all workers and employers were conducted. The PEO 

also provided materials and templates for use in the pay equity 

process, and offered a source of non-partisan advice about 

entitlements and responsibilities under the Act. 


A second important role played by the PEO is to provide 
assistance, through its review services branch, for employers and 
employee representatives engaged in job evaluation and the 
formulation of pay equity plans. The review officers of the PEO 
have a mandate which includes providing information, 
investigating complaints, facilitating discussion and issuing 
compliance orders. 


The PEO has the authority to monitor and audit pay equity plans 
to assess the degree of compliance with the legislation. With its 
limited resources, the Commission has not been able to institute 
a comprehensive or thorough audit system, but it has carried out 
examinations of particular economic sectors. 


44 For a more extensive discussion of oversight agencies, see Chapter 17. 


69 


Chapter 2 — The Canadian Legislative Response 


Functions of Tribunal. 


1996: Quebec passes Pay 
Equity Act. 


70 


Ontario Pay Equity Hearings Tribunal 


The Pay Equity Hearings Tribunal acts as an adjudicative body in 
cases where a compliance order of the Pay Equity Office (PEO) is 
appealed, or where it is referred by the PEO for enforcement. 


Through its decisions—about five hundred since its creation—the 
Pay Equity Hearings Tribunal has developed a body of interpretive 
principles which have helped to guide further efforts to apply 
the Pay Equity Act. There have been very few applications for 
judicial review, and the courts have shown a considerable degree 
of deference to the decisions of the Tribunal. Though it is not 
altogether clear what the rationale for this deference may be, 
one speculation is that the tripartite nature of the Tribunal, and 
its specialized mandate, suggest to the courts that the high 

level of judicial deference accorded to labour tribunals is the 
appropriate one. 


Quebec 


Quebec’s Pay Equity Act45 was passed in 1996. Like the Ontario 
statute, the legislation imposed a positive obligation on employers 
in the public and private sectors. In this case, employers with fewer 
than 10 employees are not covered under the statute. The statute 
contemplates different requirements for enterprises employing more 
than one hundred employees, enterprises employing between 

50 and 99 employees, and enterprises with between 10 and 

49 employees. 


The statute uses the concept of “enterprise” which is common 
to Quebec’s Civil Code and Labour Code, where “enterprise” is 
defined as configuration of activities which can be described as 
self-contained and functional. 


The statute contemplates that, as a rule, there will be a single 
pay equity plan covering all employees of an enterprise. 


Quebec’s Pay Equity Act, however, provides that enterprises may 
have more than one pay equity plan in the following situations: 


» An employer can apply to the Quebec pay equity 
commission for authorization to establlish a separate plan 
applicable to one or more establishments within the 
enterprise if this approach is warranted by regional 
disparities (section 10 and 31). The pay equity commission 
has issued guidelines defining regional disparities. 


> At the request of a union representing employees in the 
enterprise, the employer must establish a separate pay 
equity plan applicable to all employees represented by that 
union (section 11, pargraph 1 and section 32, paragraph 1). 


45 
Quebec. Pay Equity Act. R.S.Q., ¢c. E-12.001. 


Pay Equity: A New Approach to a Fundamental Right 


——————————————L—i————————————— 


» If the employer and union both agree, separate plans can 
be established for employees represented by the union in 
one or more establishments of the enterprise that have not 
been given authorization to establish a separate plan as a 
result of regional disparities. (section 11, paragraph 1 and 
section 32, paragraph 2). 


The last two exemptions do not require the authorization of the 
Quebec pay equity commission. 


Enterprises with between 10 and 49 employees are not required 
to develop a formal pay equity plan, but these employers are 
required to assess their compensation system and determine 
whether any wage adjustments are required. 


The statute provides that the employer has a responsibility 
to ensure that the pay equity plan is maintained as well. 


Commission de I’équité salariale (Québec) 

[Quebec pay equity commission] 

The objectives of the Pay Equity Act are overseen by a three- Quebec pay equity 
person Commission de |I’équité salariale [Quebec pay equity CoramriS 100), 
commission]. Section 93 of the Act confers on the Commission 

a broad range of powers and responsibilities, which include 

conducting impartial investigations of disputes or complaints; 

developing tools for the assistance of employers and pay equity 

committees in developing pay equity plans or otherwise achieving 

pay equity; assisting in the training of pay equity committee 

members; communicating information to the public about the 

Pay Equity Act; providing reports and advice to the government 

about the progress of this legislative policy; and carrying out 

research and studies on relevant issues. 


Bureau de conseil et de formation en équité salariale 


In October 2001, as the deadlines specified in the Pay Equity Act Bureau dissolved in 2003, 
for the completion of the pay equity exercise approached, the functions assumed by 
ow : Commission. 
Ministry of Labour of the Government of Quebec established a 
temporary unit within the department to provide assistance to 
small- and medium-sized enterprises with between 10 and 
99 employees in meeting the pay equity objectives. 


In recognition that enterprises of this size often lack the resources 
necessary to have a pay equity plan designed specifically for 
them, this office provided not only general information and 
advice about how to approach the assessment of jobs and the 
calculation of necessary wage adjustments, but created templates 
and sample job evaluation exercises to assist smaller employers in 
assessing the value of the work done by their employees and 
correcting discriminatory wage anomalies. 
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In addition, the Bureau encouraged smaller employers to form 
sectoral committees, so that they could develop a consistent 
approach across a particular industry. 


In 2003, the Bureau was dissolved and its functions assumed 
by Quebec pay equity commission. 


Non-Legislative Approaches 


Saskatchewan, Newfoundland, British Columbia and Alberta have 
adopted limited, non-legislative approaches to pay equity. 


Saskatchewan 


The Saskatchewan Human Rights Commission has recommended 
that proactive and comprehensive pay equity legislation be 
enacted.46 This recommendation has not been pursued by the 
Government of Saskatchewan. In 1999, however, the government 
undertook the development of an Equal Pay for Work of Equal Value 
and Pay Equity Policy Framework. This project applies to the public 
sector, and includes Crown corporations, Treasury Board agencies, 
boards and commissions, the Saskatchewan Institute of Applied 
Science and Technology, regional colleges and the health care 
sector. The criteria used in the Framework are reminiscent of the 
standards contained in the Ontario and Quebec legislation. 


Joint committees were set up for each employer, and were given a 
24-month period to negotiate a pay equity plan. A compensation 
review committee was created to review the plans and oversee 
their implementation. 


Newfoundland 


In Newfoundland, beginning in 1988, the government actively 
initiated pay equity negotiations with public-sector unions as part 
of the collective bargaining process. Agreements were reached 
with unions representing some groups of health care workers, 
employees of Newfoundland Hydro, the Public Service and library 
workers. Legislation in the early 1990s47 rendered void any 
retroactive wage adjustments which were included in these 
agreements, and this legislation survived a constitutional 
challenge.*8 


46 Saskatchewan Human Rights Commission. (1996). Renewing the Vision: Human 
Rights in Saskatchewan. 


47 \lewfoundland. Public Sector Restraint Act, S.N.L. 1991, c. 3, s. 9; Public Sector 
Restraint Act, 1992, S.N. 1992, c. P-41.1, s. 9. 


48 Newfoundland (Treasury Board) v. NAPE, [1998] N.J. No. 96 (S.C.). 
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British Columbia 


In British Columbia, an approach similar to the one used in 1995: BC develops Public 
Saskatchewan was adopted in 1995 under the Public Sector Sector Employers’ Council Pay 
Employers’ Council Pay Equity Policy Framework, which Ba ao Allg aa 
contemplated the conclusion of pay equity agreements in a 

range of public-sector employment relationships. 


Under the Human Rights Code Amendment Act, 200149 the 
Government of British Columbia proposed to extend a pay 
equity obligation to the private sector. This legislation, which 
bore some resemblance to section 11 of the Canadian Human 
Rights Act, was to be administered by the British Columbia 
Human Rights Commission through a complaint-based process. 
The current government repealed this legislation, and appointed 
a Task Force to review the pay equity issue, and to make 
recommendations for possible legislative change.5° 


The major conclusions and recommendations of the British 
Columbia Task Force were the following: 


» There was still considerable distance to go in achieving the 
objective of equal pay for equal work, and the government 
should put additional resources and effort into pursuing this 
more fundamental goal. 


» Pay equity had not yet been achieved by women workers in 
British Columbia, but there was insufficient evidence to show 
that proactive legislative programs would in themselves bring 
them closer to this goal. 


» Employers and other actors in the British Columbia 
economy still needed considerable education about the 
importance and legitimacy of the goal of pay equity. 


> The Government of British Columbia should concentrate 
its efforts on carrying out comprehensive sectoral studies, 
which would permit employers, trade unions and employee 
representatives, along with government, to examine the 
specific kind of pay equity issues in each sector, with a view 
to arriving at voluntary sectoral solutions to these issues. 


> Legislative action should not be taken immediately, but 
should be resorted to only if the process of public education, 
sectoral studies and intensive sectoral discussions fails to 
reduce wage discrimination. 


49 British Columbia. Human Rights Code Amendment Act, 2001. S.B.C. 2001, c. 15. 


50 Nitya lyer. (2002). Working Through the Wage Gap: Report of the Task Force on Pay 
Equity. B.C. Ministry of Attorney General. 
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The conclusions in the British Columbia Task Force report 
occasioned considerable controversy and public debate. The 
report’s recommendations did not suggest that the government 
should be taking legislative action. However, they did propose 
that sectoral studies should be carried out to support a voluntary 
pay equity process. The Government of British Columbia has 
indicated that it is currently formulating a response to the 
report.>! 


Alberta 


Alberta has not enacted any pay equity legislation or developed 
a framework approach to achieving pay equity for the public 
sector. The Human Rights, Citizenship and Multiculturalism Act>? 
contains a provision requiring that the “same rate of pay” be 
paid for “the same or substantially similar work,” a provision of 
the kind which is included in labour standards statutes in many 
provinces. This provision offers workers two avenues of recourse: 
lodging a complaint with the Human Rights Commission, or 
bringing an action for the recovery of wages in the courts. 


This Act also contains a general provision prohibiting 
discrimination in any term or condition of employment on any of 
the grounds set out, but this does not seem to have been used to 
date as the basis for pay equity complaints. 


Conclusion 


From this review, it is possible to see that the concept of equal 
pay has been manifested in two different categories of legislation 
in Canada—labour standards legislation and human rights 
legislation—and also in non-legislative arrangements. 


Labour Standards 


The principle of equal pay for equal work, or for similar or 
substantially similar work, aims at eliminating the practice of paying 
men and women different pay rates for doing the same job. This 
principle has been embodied in labour standards legislation. The 
basic premise is that, as a matter of social policy, workers should 

be protected from the vagaries of the labour market and that their 
vulnerability in the employment relationship should be recognized 
by the establishment of minimum standards for all employment 
contracts. These statutes typically set standards for wages, hours 

of work, vacation leave, overtime and other essential terms and 


51 British Columbia, Legislative Assembly. Debates, April 1, 2003, at 5847. 


52 Alberta. Human Rights, Citizenship and Multiculturalism Act. R.S.A. 1980, 
Coll lile7tsae: 
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conditions for workers. These standards are enforced by a 
regulatory system which includes inspections, reports, and a process 
of summary adjudication. 


The inclusion of the concept of equal pay for equal work among 
these minimum standards for workers is evidence that, in 
national and international discussions of labour issues, equal pay 
in this sense has been and continues to be seen as part of a 
general effort to ameliorate the conditions of workers in their 
contractual relationships with their employers. For unionized 
workers, this legislation has largely been supplanted by new 
standards set by their collective agreements; for many thousands 
of unorganized workers, however, labour standards statutes 
represent the platform on which their employment contracts are 
based. 


Human Rights 


The concept of equal pay for work of equal value has emerged in Principle of equal pay for 
the context of debate about the entrenchment in legislation and work of equal value. 
the implementation of protections for human rights. International 

human rights documents and domestic human rights legislation 

are based on the premise that all human beings enjoy certain 

fundamental and non-negotiable entitlements, and that these 

are founded on the values of human dignity and mutual respect. 

Because this kind of legislation is considered as a reflection of 

basic and irreducible human values, it was characterized from the 

beginning as having a different status from ordinary legislation, 

and as providing important interpretive principles in relation to 

a wide range of social interactions. This was so even prior to the 

explicitly constitutional status given to the rights entrenched in 

the Canadian Charter Rights and Freedoms, which had the effect 

of enhancing the standing of human rights provisions generally. 

There is further discussion of the quasi-constitutional status of 

human rights legislation in Chapter 6 of this report. 


In some cases, the principle of equal pay for work of equal value 
has been stated in general statutes which establish regimes for 
the protection of a wide range of human rights. In other cases, 
specialized legislation has been passed which deals exclusively 
with the principle of pay equity, and which spells out standards 
for processes by which the goal of pay equity may be achieved. 


The Canadian Experience Is Uniquely Varied 


It can be seen from this review that Canadian jurisdictions have 
tried in many different ways to give legislative effect to the 
principle of equal pay for work of equal value. The legislative 
options which have been tried include labour standards and 
human rights legislation; complaint-based models and proactive 
models; legislation which is restricted to the public sector or the 
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Public Service, or which also covers private-sector employers; and 
legislation which assigns the administration of pay equity 
provisions to human rights or labour agencies, or which establishes 
specialized tribunals to deal exclusively with equal pay. 


There are three comments which should be made about this 
legislative record. The first is that Canada is unique in the variety 
of equal pay for work of equal value provisions which have been 
enacted, and in its length of experience with models such as the 
comprehensive models in place in Ontario and Quebec, which 
represent a new experiment with legislation. 


The second observation is that there is much to be learned from 
studying this range and variety of legislative experiments. Each of 
these pieces of legislation, from the oldest to the newest, has its 
critics, and none of them has been entirely successful to this 
point in eliminating wage discrimination. Nonetheless, there are 
many valuable lessons to be learned by examining the effect all 
this legislation has had, and the impression it has made on those 
who have been affected by it. We have benefited hugely from 
our opportunity to compare these legislative approaches, and 
from the advice of those who have had occasion to assess and 
comment on them. 


Finally, though principles related to equal pay for work of equal 
value have been expressed in many different legislative forms in 
Canada, these developments have not taken place in a random 
way. Legislation aimed exclusively at achieving equal pay for 
equal work is no longer regarded as adequate to deal with 

the systemic aspects of wage discrimination, and more recent 
legislation has been based on the principle of equal pay for work 
of equal value. The review of legislation concerning equal pay 
also speaks of a recognition over time that the goal of pay equity 
is more likely to be achieved if legislation contains more focused 
criteria and standards. There is also a discernible trend in this 
legislative record in the direction of increasingly positive and 
proactive legislative schemes. 
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Chapter 3 - The Current Pay Equity 
Model 


In this chapter, we will begin with a description of the current 
pay equity regime in place under section 11 of the Canadian 
Human Rights Act (CHRA) and the supporting Equal Wages 
Guidelines, 1986.-We will then proceed to outline the ways in 
which this legislation has helped stakeholders broaden their 
understanding of the concepts of pay equity, and develop their 
skills in analysing and correcting wage discrimination. Finally, 
we will explore the deficiencies in the legislation that have led 
stakeholders and other observers to conclude that it is not the 
most effective model for achieving pay equity or addressing 
systemic discrimination. 


Section 11 of the Canadian Human Rights Act 


The discourse concerning wage discrimination against women 
was framed, in the decades following the Second World War, in 
terms of equal pay for equal work. Over time, the focus of this 
discourse changed so that the aspiration articulated on behalf of 
women was described in a way which would better capture the 
systemic aspects of wage discrimination. This principle is 
expressed as equal pay for work of equal value. 


This was the language used in the recommendations made by 1970: Royal Commission 
the Royal Commission on the Status of Women in Canada in or eee ae 
1970. The response of the Government of Canada, in 1977, was forwork of aaa pitie 
to enact section 11 of the Canadian Human Rights Act. The basic 

objective of pay equity is stated in section 11(1) as follows:! 


11. (1) It is a discriminatory practice for an 
employer to establish or maintain differences in 
wages between male and female employees 
employed in the same establishment who are 
performing work of equal value. 


Other parts of section 11 outline the parameters for meeting this Skill, effort, responsibility 
goal. They refer to the criteria of skill, effort, responsibility and and working conditions 

: a mre : Rien bl form the basis for 
working conditions as providing the basis on which the comparable comparing work. 
value of work should be assessed,? and prohibit an employer from 
defining “establishment” in a manner which will perpetuate 
discrimination.? 


1 Canada. Canadian Human Rights Act. R.S.C. 1985, c. H-6. Section 11 is 
reproduced in its entirety in Appendix C — Canadian Human Rights Act, R.S. 1985 
c. H-6. 
2 Ibid., subsection 11(2). 
3 |bid., subsection 11(3). The concept of “establishment” is discussed in detail in 
other parts of this report, in particular Chapter 7. 
TP 


Chapter 3 — The Current Pay Equity Model 


eS 


Subsection 11(4) alludes to the “reasonable factors” which 

are considered a legitimate basis for differences between male 
and female wages which might otherwise be considered as 
discrimination. These factors are enumerated in the Equal Wages 
Guidelines, 1986, which are described below. The scope of these 
reasonable factors is further defined in subsection 11.(5), which 
reads as follows: 


11. (5) For greater certainty, sex does not 
constitute a reasonable factor justifying a 
difference in wages. 


Employers cannot reduce Subsection 11(6) makes it clear that wages cannot be reduced in 

wages in order to eliminate order to eliminate discrimination. This provision means that the cost 

oe of eliminating established patterns of discrimination is not to be 
borne by employees, which may help to reduce the hostility of 
male employees to the rectification of wage differences. It also 
means that employers must bear the costs of making any wage 
adjustments required to correct discrimination. In establishing 
any legislative regime for pay equity, it is necessary to consider the 
implications of these costs for the financial welfare of employers, 
and also their possible effect on the attitudes of employers to the 
legislation, though these considerations cannot be allowed to 
override the basic objective of the legislation, which is to eliminate 
discriminatory wage practices. 


Finally, subsection 11(7) outlines the components which are to 
be included as “wages” in making comparisons.4 


Section 11 applies to all It will be appreciated from this description that, while section 11 
federal jurisdiction sets out the basic principle whereby all men and women have the 
bee eee: right to be paid equally for work of equal value, it does not speak 
in detail of the standards which are to be met or the process which 
is to be used in eliminating discrimination. Section 11 applies to 
all employers within federal jurisdiction, regardless of the number 
of employees. 


Subsection 27(2) of the Canadian Human Rights Act empowers 
the Canadian Human Rights Commission (CHRC) to issue 
guidelines 


setting out the extent to which and the manner in 
which, in the opinion of the Commission, any 
provision of this Act applies in a class of cases 
described in the guideline.° 


4 There is further discussion of what constitutes compensation for pay equity 
purposes in Chapter 11. 


5 Canada, supra, note.1. 
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The CHRC issued such guidelines in relation to section 11, which 
reached their current form in 1986.° According to the CHRC’s 
special report to Parliament in 2001,” the Equal Wages Guidelines, 
1986 were intended to prescribe 


a) the manner in which section 11 of the 
Canadian Human Rights Act is to be applied; 
and 


b) the factors that are considered reasonable to 
justify a difference in wages between men and 
women performing work of equal value in the 
same establishment. 


Subsection 27(3) of the Canadian Human Rights Act renders any 
guidelines of this kind binding not only on the CHRC, but on 

any panel of the Canadian Human Rights Tribunal assigned to 
consider a complaint. The elaboration of section 11 provided in 
the Guidelines could be expected to have two effects: to provide 
additional assistance to those required to comply with section 11, 
and to provide an interpretive guide to the Canadian Human 
Rights Tribunal in considering complaints arising under section 11. 


The Equal Wages Guidelines, 1986 


The Guidelines begin by elaborating further on the four Intellectual and physical 
elements—skill, effort, responsibility and working conditions— effort must be considered. 
which are used to measure the value of work for the purposes of 

comparisons under section 11. In describing these four elements, 

it seems clear that the Canadian Human Rights Commission was 

attempting to ensure that the process by which the value of 

work is assessed takes into account all of the features of work 

done by men and by women. Some of the characteristics of 

women’s work, such as psychological stress, had traditionally 

been obscured by the selection of characteristics used in 

describing work. Thus, for example, section 5 of the Guidelines 

clarifies that intellectual as well as physical effort must be taken 

into account in assessing the value of work. 


Section 8 of the Equal Wages Guidelines, 1986 indicates that both 
physical and psychological features of working conditions must 
be considered in valuing work, and that these features may 
include noise, temperature, isolation, physical danger, health 
hazards and stress. 


a 


The Equal Wages Guidelines, 1986 are reproduced in their entirety in Appendix D - 
Equal Wages Guidelines, 1986, SOR/86-1082. The implications of the sections 
allowing the Commission to create binding guidelines for the independence of 
the Tribunal was considered in Bell Canada v. Canadian Telephone Employees’ 
Association, 2003 SCC 36. 


Canadian Human Rights Commission. (2001). Time for Action: Special Report to 
Parliament on Pay Equity. Ottawa: Minister of Public Workers and Government 
Services. Annex IV. 
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Section 9 of the Guidelines indicates the basic standards to be 
met by any system which is used by an employer in placing a 
value on work. In the words of section 9, an acceptable system 


a) operates without any sexual bias;® 


b) is capable of measuring the relative value of 
work of all jobs in the establishment; and 


c) assesses the skill, effort, and responsibility and 
the working conditions determined in 
accordance with sections 3 to 8. 


Section 10 of the Guidelines sheds further light on the concept 
of “establishment,” which constitutes the key constituency on 
which comparisons of jobs are based. It reads as follows: 


10. For the purpose of section 11 of the Act, 
employees of an establishment include, 
notwithstanding any collective agreement 
applicable to any employees of the establishment, 
all employees of the employer subject to a common 
personnel and wage policy, whether or not such a 
policy is administered centrally. 


Though no authoritative definition of the term “establishment” is 
found in either section 11 of the Canadian Human Rights Act, or 

in the Equal Wages Guidelines, 1986 themselves, it is possible to 
interpret this section as consistent with an understanding of this 
term which would not be coterminous with the boundaries of a 
bargaining unit of employees represented by a particular trade 
union. This was certainly the interpretation argued by the Canadian 
Union of Public Employees (CUPE) in Canadian Union of Public 
Employees (Airline Division) v. Canadian Airlines International Ltd.? |n 
that case, however, the Canadian Human Rights Tribunal concluded 
that, at least in the circumstances of that case, the terms and 
conditions of employment set out in collective agreements 
constituted the “common personnel and wage policy” which 

was relevant to the definition of the establishment. Acknowledging 
that their task was to give a “broad, remedial and purposive” 
interpretation to section 11 of the Canadian Human Rights Act, 

the Tribunal concluded that to adopt a configuration of an 
establishment which would permit the comparison of the wages of 
flight attendants with those of pilots and airline mechanics covered 
by very different collective agreements would be to “redraft” 


8 The concept of gender neutrality and inclusiveness is discussed in this report in 
Chapter 13. 


9 Canadian Union of Public Employees (Airline Division) v. Canadian Airlines 
International Ltd., T.D. 9/98. 
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rather than interpret the statute. The comments of the Tribunal 
in this decision’? have created some uncertainty about the 
meaning and significance of section 10 of the Guidelines. 


Sections 11 to 15 inclusive of the Equal Wages Guidelines, 1986 “Male” and “female” jobs. 
deal with specific aspects of processing and determining complaints 

filed under section 11 by individuals and groups. For example, 

subsection 11(1) provides that the gender composition of an 

occupational group is a relevant consideration in determining 

the complaint of a member of that group.'! Section 13 sets out 

a sliding scale, according to the number of employees in an 

establishment, for the threshold numbers which determine whether 

a job should be considered a “male” job or a “female” job. 


The remainder of the Equal Wages Guidelines, 1986 deal with “Reasonable factors” justify 
the “reasonable factors” which may be used to justify a wage eer ede acter als: 
differential which appears to be discriminatory.'2 The factors 

included in this list are the following: 


» different performance ratings, where a formal system of 
performance appraisal is in place; 


> seniority; 

» red-circling of a position which has been downgraded; 

> a rehabilitation assignment; 

» red-circling when an employee has been demoted; 

» gradual reduction in wages for certain factors beyond the 
control of the employee, such as health; 

> a temporary training position; 

> an internal labour shortage in a particular job classification; 

>» reclassification of a position to a lower level; 

> regional wage rates. 


Administration of Section 11 


In contrast to legislation in some other Canadian jurisdictions, 
the Canadian Human Rights Act does not provide for a separate 
administrative system dedicated to the pursuit of pay equity. 
Rather, the means that ensure compliance with section 11 are 
the same ones that are used to enforce the rest of the statute. 


10 An application for judicial review of the decision is before the Federal Court. 
11 See Chapter 9 for discussion of gender predominance. 
12 See the discussion of reasonable factors in Chapter 12. 
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The Canadian Human Rights Commission 


The Canadian Human Rights Commission (CHRC), an 
independent agency reporting to Parliament, has general 
statutory responsibility for pursuing and promoting the goals set 
out in the Canadian Human Rights Act (CHRA). Like other human 
rights agencies established in the same period, the Commission 
has a mandate consisting of a number of components. 


The CHRC is perhaps best known for its work in processing human 
rights complaints. A citizen who claims a violation of any of the 
rights stated in the CHRA may seek redress by lodging a complaint 
with the Canadian Human Rights Commission. The CHRC plays 
an important role in receiving complaints, and in assessing and 
investigating them. CHRC staff also explore possibilities for 
settlement, prior to determining whether a complaint should 

be referred to adjudication before the Canadian Human Rights 
Tribunal. To carry out this responsibility for the investigation of 
complaints under section 11, and for the facilitation of settlement 
discussions, the CHRC established the Pay Equity Branch. The staff 
members of this unit examine pay equity complaints, and assist 
the parties to employment relationships in attempting to meet 

the goal of pay equity. 


The gatekeeper role assigned to human rights agencies has 
proved important over the last several decades in identifying 
important human rights issues which require consideration and 
comment in an adjudicative setting. It has also given persons 
who fall within the jurisdiction of the Canadian Human Rights Act 
(CHRA) confidence that their complaints can be addressed. 

The role of the CHRC goes beyond merely deciding whether a 
complaint should be adjudicated. In the event that a complaint 
proceeds to adjudication, the CHRC may pursue the issue as a 
party. The rationale for assigning this role to the CHRC is 
twofold: it is important that the rights set out in the CHRA have 
a champion. Furthermore, given their inherently vulnerable 
position, many complainants may be prevented from vigorous 
participation in this type of proceeding in the absence of 
representation. The CHRC’s advocacy function has occasioned 
considerable controversy, and has been challenged as impinging 
on the independence of the Canadian Human Rights Tribunal. 
Most recently, the Supreme Court of Canada concluded in the 
Bell Canada case,'3 in the context of recent amendments to the 
CHRA, that the combination in the CHRC of an advocacy role 
along with other functions does not constitute an infringement 
on the independence of the Canadian Human Rights Tribunal. 


13 Bell Canada, supra, note 6. 
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In addition to its functions in the area of individual complaints, CHRC’s mandate includes 
the CHRC exercises the broader mandate of fostering a more OST a pranle 
hospitable climate for human rights and of itoring th ia picbane ci aaa 

Pp A De ee and monitoring the state 
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indicates an expectation that the CHRC will engage in educational 
and promotional activities, sponsor research, undertake publicity 
campaigns, report to Parliament, and carry out other activities 
aimed at enhancing the awareness of the public and of public 
institutions regarding human rights issues. In its report Promoting 
Equality: A New Vision 2000, the Canadian Human Rights Act 
Review Panel noted that decreases in funding for the CHRC in 
recent years had undermined its capacity to effectively fulfil this 
aspect of its mandate. 


The CHRC is also encouraged to review regulations and policies, 
and to elaborate on and explain the obligations set out in the 
statute through the formulation of policy statements, rules 

and guidelines. The CHRC has issued a number of publications 
related to section 11, including the Guide to Pay Equity and Job 
Evaluation and informational materials directed specifically at 
employees and employers. '4 


Under its mandate, the Commission can take special measures 
to ensure that its programs are effective in advancing particular 
human rights goals. With respect to the pay equity provisions 
in section 11, the establishment of the Pay Equity Branch, 

the publication of specialized informational and promotional 
materials, and the formulation of the Equal Wages Guidelines, 
1986 are all examples of the attention specifically directed at 
section 11 by the Commission. 


Equal Pay for Equal Work 


In Chapter 2, we alluded to legislative provisions supporting an 
entitlement to equal pay for equal work. One such provision, as 
we noted, was subsection 38.1(1) of the Canada Labour Code. 


Following the passage of section 11 of the Canadian Human 
Rights Act, a series of amendments to the Canada Labour Code 
made it clear that, for questions of equal pay, Labour Canada 
(now the Labour Program, Human Resources Development 
Canada) plays a role that is limited to providing support, 
information and assistance and that the department no 
longer performs direct oversight functions. 


14 These publications may be found on the Canadian Human Rights Commission 
website at http://www.chrc-ccdp.ca. 
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Equal pay for equal work. These amendments to the Canada Labour Code included the 
elimination of subsection 38.1(1). In contrast to section 11, which 
deals specifically with equal pay for work of equal value, there is no 
provision in the Canadian Human Rights Act (CHRA) which directly 
addresses the issue of equal pay for equal work. Complaints with 
respect to this issue can, however, be made under sections 7 and 
10 of the CHRA, which are of general application. These provisions 
read as follows: 


7. It is a discriminatory practice, directly or indirectly, 


(a) to refuse to employ or continue to employ any 
individual, or 


(b) in the course of employment, to differentiate 
adversely in relation to an employee, 


on a prohibited ground of discrimination. 


fea] 


10. It is a discriminatory practice for an employer, employee 
organization or employer organization 


(a) to establish or pursue a policy or practice, or 


(b) to enter into an agreement affecting recruitment, 
referral, hiring, promotion, training, apprenticeship, 
transfer or any other matter relating to employment 
or prospective employment, that deprives or tends to 
deprive an individual or class of individuals of any 
employment opportunities on a prohibited ground of 
discrimination. 


Onus is on employee to — It is difficult to determine from available statistics how many equal 
Dict in paces aay pay for equal work complaints have been handled by the Canadian 
beihald to-ahealn. 4 Hurnan Rights Commission, since they are recorded as general 


complaints of discrimination. It is likely, however, that employees 
who wish to make a complaint of this nature encounter the 
difficulties with the complaint-based system which we describe later 
in this chapter. Though the resolution of wage discrimination based 
on the concept of equal pay for equal work does not require the 
kind of technical analysis which is entailed in a system designed 

to bring about equality in pay for work of equal value, the onus 
nonetheless rests on the employee to marshal information needed 
to demonstrate a difference in pay as compared to other employees 
doing the same work, and this information may be difficult for an 
employee to obtain. 
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Employment Equity 


It should be noted that the Commission also has a role in the Employment Equity Act (EEA). 
administration of the Employment Equity Act (EEA).'5 The purpose 
of the EEA is to remove barriers which deny employment 
opportunities to qualified persons, and to correct the conditions 
of disadvantage in employment experienced by four groups: 
women, members of visible minorities, Aboriginal peoples 

and persons with disabilities. As there are clear parallels and 
connections between the issues addressed in the Employment 
Equity Act and the subject matter of section 11, we will be 
pointing out the links between pay equity and employment 
equity at different points in this report. 


The Employment Equity Act was substantially amended in 1995 Proactive approach — EEA 
to incorporate a more proactive approach to the identification nee ots ig igaecdeala 
and removal of systemic barriers which prevent equal access te fate 

to employment for members of groups that have suffered from 

historic disadvantage. The amended legislation makes it clear 

that a positive obligation rests on employers to take steps to 

remove these impediments, and creates specific requirements for 

reporting and analysis. It also establishes a process for the review 

of employer compliance. 


The Employment Equity Act places a positive obligation on 
employers with 100 or more employees to identify and eliminate 
barriers to the employment of the four designated groups. To 
this end, employers are required to develop and implement an 
employment equity plan containing goals for the hiring and 
promotion of members of designated groups, including positive 
policies to address under-representation and to move towards a 
representative workforce. The legislation is intended to bring about 
a critical examination of the whole range of human resources 
policies and practices within an employer's organization to 
ensure that they are not based on discriminatory premises. 


Employers covered by the EEA include federally-regulated private- Employers required to file 
sector employers and Crown corporations, the federal Public Saeco te 
Service, and Special Operating Agencies of the Government 

(separate employers). Subsection 42(2) of the EEA also ensures 

that equivalent program requirements exist for those employers 

that are subject to the EEA and those that are subject to the 

Federal Contractors Program (FCP). The FCP requires employers 

who bid for federal goods or services contracts valued at 

$200,000 or more to certify their commitment to implement 

employment equity initiatives as a condition of their contract. 


13 Canada. Employment Equity Act. S.C. 1995, c. 44. 
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The EEA requires federally-regulated private-sector employers and 
Crown corporations to file an employment equity report annually 
with the Minister of Labour. This report includes both qualitative 
and quantitative data, and is intended to demonstrate the 
progress which is being made towards establishing a 
representative workforce. Federal departments make similar 
reports to the President of the Treasury Board. Each year, the 
Minister of Labour and the President of the Treasury Board jointly 
table employment equity reports to Parliament. 


Because employers have a positive obligation under the Employment 
Equity Act and the Employment Equity Act Regulations, the 
Commission plays a somewhat different role than it does with 
respect to the exclusively complaint-based system of the Canadian 
Human Rights Act. The Commission is responsible for ensuring 
employer compliance with statutory obligations, with the exception 
of reporting requirements, which are the responsibility of the 
Minister of Labour. The Commission is mandated by the EEA to 
carry out employer audits and to report to Parliament annually on 
its employment equity activities. The Employment Equity Branch 
delivers training sessions, presentations and workshops to help 
employers gain a better understanding of the EEA. The Branch 

also assists employers by assessing their goals in areas of under- 
representation. If employers are failing to comply, the Commission 
has authority under the EEA to issue directions for remedial action. 


According to the 2002 Annual Report of the Canadian Human 
Rights Commission, since the start of its employment equity 
mandate in 1997, the Commission has audited 253 or 

51.1 percent of employers subject to the EEA, representing 
714,058 (75.4%) of employees in the federally-regulated 
workforce. The total number of audits undertaken since 1997 
is 416, since most employers required at least one follow-up 
audit before they could be declared in compliance. Of these 
416 audits, 336 have been completed.'® In 2002, the Branch 
produced the Employment Systems Review: Guide to the Audit 
Process, which describes the audit process for the benefit of 
employers who will ultimately be placed on the audit list. 


The Canadian Human Rights Tribunal 


The Canadian Human Rights Tribunal is an adjudicative tribunal 
which hears complaints of violations of the Canadian Human 
Rights Act which are referred to it by the Canadian Human Rights 
Commission. 


16 Canadian Human Rights Commission. (2003). 2002 Annual Report. Ottawa: 
Public and Works and Government Services. Table 1, p. 33. 
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The Canadian Human Rights Act Review Panel commented that Pay equity cases - lengthy 
delay in the processing and determination of complaints is a and’ costy: 
common object of criticism of the administration of the CHRA.17 

The specialized and technical nature of pay equity complaints has 

led to especially lengthy proceedings before the Tribunal in these 

cases. Though they do not hear a large number of pay equity 

cases, these cases take longer on average than other kinds of 

complaints. Pay equity cases occupy an average of 176 days of 

hearings from beginning to end compared with an average of 

17 days for complaints involving allegations of discrimination on 

the basis of race, colour, or national or ethnic origin. In addition, 

the average length of hearings for complaints, other than pay 

equity complaints, alleging discrimination on the grounds of 

sex and marital status is nine days. In 2001, pay equity cases 

accounted for 70 of the 211 days of hearings conducted by the 

Canadian Human Rights Tribunal.'® The length of time occupied 

by pay equity complaints has clear implications for the costs 

associated with administering section 11. 


In Time for Action, a report to Parliament on the subject of pay 
equity,'? the Canadian Human Rights Commission traced the 
course of two particularly protracted cases in detail to demonstrate 
the slow rate of progress through the system. In a complaint 
involving Bell Canada, the Canadian Telephone Employees’ 
Association, the Communications, Energy and Paperworkers Union 
(CEP) and Femmes-Action, the original complaints were filed with 
the Commission in 1988 and referred to the Tribunal in 1996. The 
Tribunal has not yet issued a decision in this case, in part because 
of a series of procedural applications to the courts which have 
interrupted the hearings. 


The independence of the Tribunal itself was attacked by the Independence of 
employer in some of these applications. There were two grounds _—Tribunal challenged. 
for these challenges to institutional independence. The first 

challenge?° was based on the multiple roles of the Canadian 

Human Rights Commission (CHRC) which we have described 

earlier. In the Canadian Human Rights Act as it stood at the time, 

the CHRC had certain administrative responsibilities for the 

compensation of members of the Tribunal. In addition, the CHRC 

functioned as a gatekeeper in the investigation, assessment and 

referral of complaints, and also appeared as a party to the 


17 Canadian Human Rights Act Review Panel. (2000). Promoting Equality: A New 
Vision. 

18 See the Canadian Human Rights Tribunal. (2002). Performance Report for the 
Period Ending March 31, 2002, Figure 2, p. 21 and Figure 3, p. 30. 

19 Canadian Human Rights Commission, supra, note 7, pp. 26-30. 

20 Bell Canada v. Canadian Telephone Employees Association. [1998] 3 F.C. 244 (T.D.). 
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Supreme Court declares that 
the power of the CHRC does 
not impinge on the 
independence or the 
impartiality of the Tribunal. 


proceedings. It was argued that this multiplicity of roles 
compromised the impartiality of the CHRC and created a chronic 
conflict of interest. It was also argued that the administrative role 
played by the CHRC in relation to the Tribunal—before which 

it appeared as a party—cast doubt on the independence of 

the Tribunal. The Federal Court of Canada agreed that the 
independence of the Tribunal was not guaranteed under 

these circumstances. 


In response to this finding, the statute was amended to bring 
about greater administrative distance between the Commission 
and the Tribunal.2’ The issue of whether this amendment does 
in fact provide adequate safeguards to the independence of the 
Tribunal was raised by Bell Canada in a subsequent application, 
resulting in a decision of the Supreme Court of Canada that the 
current administrative configuration provides adequately for the 
independence of the Tribunal.2 The Court commented: 


Indeed, it may be that the overlapping of 
functions in the Commission is the legislature’s 
way of ensuring that both the Commission and 
the Tribunal are able to perform their intended 
roles.23 


The second basis for criticism concerning the independence of 
the Tribunal concerned the Equal Wage Guidelines, 1986. Under 
subsections 27(2) and 27(3) of the Canadian Human Rights Act, 
the Commission has the authority to issue guidelines which are 
binding in their effect on both the Commission and the Tribunal. 
In its application, the employer argued that this power permitted 
the Commission to determine the interpretive policy and thus 
the outcome of proceedings before it. The Supreme Court of 
Canada has also declared that the power of the Commission to 
issue guidelines did not impinge on the independence or the 
impartiality of the Tribunal:24 


The objection that the guidelines power unduly 
fetters the Tribunal overlooks the fact that 
guidelines are a form of law. It also mistakenly 
conflates impartiality with complete freedom to 
decide a case in any manner that one wishes. 
Being fettered by law does not render a tribunal 
partial, because impartiality does not consist in the 


21 Canada. Bill S-5, An Act to amend the Canada Evidence Act, Criminal Code and 
Canadian Human Rights Act, S.C. 1998, c. 9, ss. 48.1 to 48.9. 


22 Bell Canada, supra, note 6. 
23 Ibid., para. 41. 
24 Ibid., para. 38. 
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absence of all constraints or influences. Rather, it 
consists in being influenced only by relevant 
considerations, such as the evidence before the 
Tribunal and the applicable laws. [...] Predispositions 
that simply reflect applicable law do not undermine 
impartiality. On the contrary, they help to preserve 
it. Hence, the fact that the Tribunal must apply all 
relevant law, including guidelines formulated by the 
Commission, does not on its own raise a reasonable 
apprehension of bias. 


These continuing uncertainties as to whether the Tribunal has 
sufficient independence from the Commission to determine pay 
equity complaints impartially have certainly been one of the factors 
which have drawn out the proceedings before the Tribunal to 
extraordinary lengths. Other factors have been the variety and 
number of procedural applications both before the Tribunal itself 
and before the courts, and the complexity of much of the technical 
and expert evidence which is required in this kind of litigation. In 
the Bell Canada decision, the Supreme Court noted that procedural 
applications had consumed 13 years, while the complaint on its 
merits has yet to be heard. 


Human Resources Development Canada 


The Canada Labour Code?5 outlines a system of workplace Canada Labour Code. 
inspection which is used to monitor compliance with the 
statutory obligations of employers. 


Section 182 links that system to the pay equity provisions of the 
Canadian Human Rights Act, and permits Human Resources 
Development Canada to monitor compliance with section 11 

as it would monitor provisions of the Canada Labour Code itself. 


Pursuant to this section of the Code, the Equal Pay Program was Equal Pay Program. 
established in 1985. Initially, the staff of the Equal Pay Program 

put much of their effort into educational and promotional 

activities in an attempt to bring employees and employers to 

a better understanding of the nature and scope of section 11. 


The Equal Pay Program also facilitated the development of a 
total of five sectoral initiatives by 1990, including those involving 
the Canadian Trucking Alliance, the Air Transport Association, 
and the Canadian Association of Broadcasters. As part of these 
initiatives, the Program assisted the employers in these sectors 

in identifying job evaluation consultants or processes for 

job evaluation. 


25 Canada. Canada Labour Code. R.S.C. 1985, c. L-2, s. 182. This section 
incorporates the provisions set out in ss. 249, 250, 252, 253, 254, 255, and 264. 
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Project ‘91 


Audit program 
implemented. 


Typical of first generation 
human rights legislation. 
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A review entitled Project ‘91 claimed that the Equal Pay Program 
had been in contact with 1,000 employers, and that they 
continued to track the progress of over 825 of these. The review 
also claimed that many of these employers had taken steps to 
bring themselves into compliance with section 11. One of the 
results of this review was the publication of a field guide for 
employers, and the establishment of an audit program. 


After 1992, the Equal Pay Program implemented an audit 
program which would more systematically monitor the progress 
which employers were making towards achieving pay equity 
under section 11. The emphasis of this program is on assisting 
employers to understand the nature of their obligation to move 
as rapidly as possible towards the achievement of pay equity. 


Recent information concerning the Equal Pay Program indicates 
that on-site “education and monitoring” visits have been 
conducted with approximately 1,400 employers. 


More thorough audits have been conducted of 53 employers who 
had undertaken pay equity programs. These employers had a total 
of 16,051 employees. The first step of the audit process is a critical 
review of the compensation system, the results of which are 
communicated to the employer. The employer is then given an 
opportunity to take corrective action. 


The Equal Pay Program also carries out on-site inspections, where 
an employer refuses to take any action as a result of a monitoring 
visit or audit, or where the employer has not taken action within 
a reasonable period of time. 


In the event of employer recalcitrance, recourse for the staff of 
the Equal Pay Program under section 182 of the Canada Labour 
Code is to refer the case to the CHRC or to file a complaint. 
This has been done in four instances. 


The Equal Pay Program has 11 staff in regional offices, including 
five who were recently trained and assigned to the Program. In 
addition, there are two staff in the central office of the Labour 
Program of Human Resources Development Canada. 


Summary of the Current System 


We have described the legislation currently in place in the federal 
jurisdiction and the administrative mechanisms which are in place 
to support the pursuit of its objectives. Section 11 is typical of the 
first generation of human rights legislation which was passed in 
Canada in the 1970s. The premise is that a clear statement of a 
human rights principle, supported with a campaign of information 
and other kinds of assistance, will bring the majority of actors into 
compliance. The focus is on the assumption that well-informed 
citizens will do their best to comply with the law, rather than 

on recourse to the complaint mechanism. 
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———————— 


There have been instances where such a general proscription of 
discrimination has given rise to a coherent body of principles 
concerning a more particular subject. The development of the 
principles concerning sexual harassment is perhaps the best 
example of this. Though there is now specific legislation, along 
with rules and institutional policies, governing this subject, the 
now-familiar principles which define sexual harassment and 
clarify how it demeans women, were drawn initially from a 

very broad statement that discrimination against women is 
objectionable. These principles were articulated by the Canadian 
Human Rights Tribunal and by the courts, in cases like Robichaud 
v. Canada (Treasury Board).26 


Section 11, it is true, is directed specifically towards the issue of 
pay equity, and even outlines some of the parameters within 
which this concept is to be understood. It is clear from section 
11 that there is an obligation on an employer not to discriminate 
against women in the matter of wages. 


The degree to which any employer is complying with that 
obligation, however, can only be tested by an employee or 
employees who are prepared to bring a complaint.2” The onus 
remains on the complainants throughout the process to 
demonstrate that discrimination has occurred. 


The Canadian Human Rights Act Review Panel suggests in its Pursuing a complaint 
report that the burden of pursuing a complaint through the ee) es peek ttitratt 
current system is an onerous one, whatever the nature of the tee 4 cae 
complaint. It is arguable that this is particularly true of pay equity 

complaints. The basic proposition—that an employer should not 

pay women differently from men for work of equal value—is not 

conceptually difficult; nor is it different in nature from other anti- 

discrimination principles. 


The identification and redress of any kind of discrimination can be Discrimination often 
difficult because discrimination often assumes subtle or systemic eae subtle or systemic 
orms. 


forms, and there are certainly examples of lengthy and complex 
proceedings relating to many kinds of discrimination. It is arguable, 
however, that any attempt to pursue the right to pay equity 
presents particularly difficult problems. Analysis of the source and 
scope of any wage gap between male and female workers, and 

its possible defensibility against the charge of discrimination, is a 
complex exercise. It requires a clear understanding not only of 

the character and implications of discriminatory conduct, but of 


26 Robichaud v. Canada (Treasury Board). [1987] 2 S.C.R. 84. Another example is 
the case of Janzen v. Platy Enterprises Ltd., [1989] 1 S.C.R. 1252. 


27 Trade unions or equality-seeking groups, such as Femmes-Action, can act on 
behalf of employees in pursuing complaints. 


91 


Chapter 3 — The Current Pay Equity Model 


Encouraged more rigorous 
evaluation of pay patterns. 
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compensation structures, gender-neutral job evaluation systems, 
human resource management and industrial relations. The 
technical expertise which is necessary to undertake this analysis is 
unlikely to be available to individual employees who sense that 
they are victims of discrimination, and is difficult for trade unions 
or other representatives of employees to access. Even employers, 
particularly small employers, may lack the technical expertise for 
effectively analysing and modifying their compensation practices. 


Assessing the Current System 


In the course of our consultation process, we had the benefit of 
hearing from many people who have had direct experience with 
the operation of the current system, and who have formed opinions 
about the effectiveness of section 11 in advancing the objective 

of pay equity. These participants included workers, employers, 
representatives of employer and employee organizations, lawyers, 
members and staff of the Canadian Human Rights Commission 

and the Canadian Human Rights Tribunal, staff of government 
departments, consultants, experts who had formulated opinions 

for use in proceedings under section 11, and other interested 
observers. The opinions that these participants expressed have been 
of considerable use to us in evaluating the need for change. 


A Positive Legacy 


There are a number of positive things to be said about how 
section 11 assists employees in the federal jurisdiction to achieve 
equitable compensation. To begin with, the very fact of explicitly 
including wage discrimination in the Canadian Human Rights Act 
has provided a framework for discussion of the issue. The 
importance of this step should not be underestimated. The 
progress it represents is all the more significant in that section 

11 addresses the wage gap as a form of systemic discrimination 
which may be masked by compensation systems which are 
supposedly objective or neutral in nature. Section 11 and the 
Equal Wage Guidelines, 1986 are founded on the premise that all 
compensation structures can be usefully examined according to 
the criteria of gender inclusiveness. This has encouraged a more 
rigorous evaluation of pay patterns within a framework based on 
the concept of systemic discrimination. 


Section 11 has promoted a new kind of discussion concerning 
pay equity, founded on a better understanding of its systemic 
origins, and has supported those pushing for closer scrutiny of 
the value of work traditionally associated with women. 
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The passage of section 11 did more than place pay equity on the Created new environment for 
public agenda, and officially acknowledge the importance of the employers and employees. 
rights of female workers to be paid equitably. The adoption of the 

provision created a new environment for employers and employees 

in the federal jurisdiction. It is clear from our discussions with 

participants during the consultation process that they have all 

become familiar with the vocabulary and concepts associated 

with pay equity, and that they are accustomed to operating within 

a framework which includes pay equity as a normal component. 

We are not suggesting that all employees or all employers within 

the federal jurisdiction have a sophisticated understanding of the 

legislation, or that they are all capable of navigating through 

the waters of pay equity without additional assistance. It is clear, 

however, that many representatives of employers and employees 

have gained an extensive working knowledge of pay equity ideas 

and pay equity language because of the presence of section 11. 


An indication of this may be found in the gradual rise of the 
number of complaints to the Canadian Human Rights Commission 
under section 11 over the past few years. The complaints filed in 
1999 numbered nine; in 2000,28 however, there were 13, in 2001, 
30 and in 2002, 15. These numbers are not large, and they 
constitute only 1 to 2 percent of the total number of complaints 
filed with the Commission. Nonetheless, they are indicative of 
some wider familiarity with the concept of wage discrimination 
and the recourse available through section 11. It should also be 
noted that the complaints which have been pursued through the 
process, though relatively small in number, have affected large 
numbers of employees, and have addressed important conceptual 
and procedural issues. 


The articulation of pay equity as a statutory goal has also lent Interface between pay 
some support to the trade unions in their efforts to achieve equity and collective 
pay equity at the bargaining table. In Chapter 16, we will be bargaining. 
examining in more depth the issues surrounding this interface 

between the concept of pay equity, enshrined in human rights 

legislation, and the institution of collective bargaining, which is 

supported by a quite different legislative and institutional regime. 

The question of the extent to which it is acceptable to put pay 

equity on the bargaining table and thus to render it subject to the 

winds of compromise and economic force which are inherently 

part of that process has been especially controversial. In their 

discussions with us, trade unions and labour organizations 

generally indicated that they regard the process of negotiating 

collective agreements as a less desirable environment for the 

resolution of pay equity issues than an alternative process 

supported by strong statutory standards. 


28 Canadian Human Rights Commission, supra, note 14, p. 18. 
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Many employees 
have benefited. 
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Nonetheless, in the absence of detailed statutory guidance or 
direct regulation, some trade unions?? did choose collective 
bargaining as a vehicle for obtaining commitments from 
employers to examine their wage structures in light of their 
statutory obligations. In a number of collective bargaining 
relationships, the collective agreement included a commitment 
to a job evaluation exercise designed to achieve a more equitable 
pay structure, or a commitment to other means of addressing 
the wage gap. The wage discrimination provision in the 
Canadian Human Rights Act, along with the provisions regarding 
other forms of discrimination, contributed to a climate in which 
these issues became part of the bargaining agenda. 


It should not be forgotten as well that, though there are criticisms 
to be made of the adequacy of the forms of recourse available 
under section 11, and many questions about the coverage 
achieved through this legislation, there have been successful 
complaints, and many employees in federal jurisdiction have 
received wage adjustments as a result of section 11. The most 
dramatic example is the complaint, ultimately successful, of the 
Public Service Alliance of Canada on behalf of approximately 
200,000 employees of the Treasury Board.3° The success of this 
complaint was hailed by women’s groups as an example of what 
could be accomplished with statutory support,3! notwithstanding 
their criticisms of some aspects of the regime in place under 
section 11. 


For those individual employees who benefited from successful pay 
equity litigation, the result represented a vindication of their sense 
of injustice, and validated their sense of their worth as employees. 
This emotional response cannot replace objective measurements 
of whether wage discrimination is in fact being corrected. 
However, it can serve as a reminder of the stake which individual 
employees have in the outcome of a process which is by nature 
technical and dispassionate. 


29 The Canadian Union of Public Employees, for example, has pursued pay equity 
as a bargaining issue in a number of jurisdictions, including the federal 
jurisdiction. 

30 public Service Alliance of Canada and Treasury Board (1996) T.D. 2/96 and (1998) 
T.D. 7/98; Attorney General of Canada v. Public Service Alliance of Canada and 
Canadian Human Rights Commission (1999), 180 D.L.R. (4th) 95 (F.C.T.D.). 

It should be remembered that, although the total amount of the settlement 
in this case is staggering, the amounts which were received by individual 
employees were modest, amounting on average to approximately 

$17,500 per employee over the period of the litigation, which was 13 years. 


31 This case was used as a positive example in the recent submission by the 


Canadian Feminist Alliance for International Action, Canada’s Failure to Act: 
Women’s Inequality Deepens, to the United Nations Committee on the Elimination 
of Discrimination Against Women on the occasion of Canada’s 2003 report to 
that body. 
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As far as what Pay Equity did for me, it proved that as 
women, we have a voice, and that due to speaking 
up we won a battle. For this, | feel that, as a woman, 
if we stick to our guns, we can get change in 
whatever we want. | feel that pay equity made us 
realize that “never say never” and that by being 
united we can make a difference in our lives. This was 
a battle that when we won made me take a good 
look at myself and helped boost my self-esteem in 
many ways. 


Public Service Alliance of Canada (PSAC) member in 
Nova Scotia, quoted by the Nova Scotia Federation of 
Labour in its submission to the Pay Equity Task Force, 
June 18, 2002 p. 3. 


The self-esteem issue, surprisingly, hasn’t come from 
the work front, it has come from being able to make 
life easier at home, in the day to day [...].” 

Public Service Alliance of Canada (PSAC) member in 

Nova Scotia, quoted by the Nova Scotia Federation of 


Labour in its submission to the Pay Equity Task Force, 
June 18, 2002 p. 3. 


Though other settlements and successful complaints have not 
had the same kind of public profile as this one, there have been 
many other cases in which employees have had some success in 
utilizing section 11 to rectify wage discrimination. In June 2002, 
for example, a settlement was reached in the case of the 
complaint filed in 1989 by the Public Service Alliance of Canada 
(PSAC) against the Government of the Northwest Territories, 
which contemplated the distribution of $50 million to over 
4,000 employees. 


One of the important legacies arising from the complaints brought Important legacy — body 
to date under section 11 has been the body of jurisprudence which of jurisprudence. 
has developed at the level of both the Canadian Human Rights 

Tribunal and the courts. These decisions have contained significant 

statements concerning the interpretation and application of section 

11, and have contributed to a more advanced understanding of the 

concept of systemic discrimination. Though entanglement in the 

litigation process cannot be regarded exclusively as a blessing, this 

process does create opportunities for the systematic examination 

of issues and the articulation of interpretive principles which 

participants can look to as a guide for their subsequent conduct. 
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Over the quarter-century of the life of section 11, there has been 
considerable elaboration by the Canadian Human Rights Tribunal 
and by judges of their views concerning the interpretation of 
section 11 and the Equal Wages Guidelines, 1986. |In the case of 
Public Service Alliance of Canada v. Department of National Defence 
(Non-Public Funds),32 for example, which involved comparisons 
between classifications of largely female administrative jobs 

and technical jobs, the Federal Court of Appeal addressed the 
important issue of the power of the Canadian Human Rights 
Tribunal to correct wage discrimination retroactively. Though the 
Court accepted that there must be an evidentiary base for this 
correction, and that there must be some reasonable limit on 
retroactivity, it made the following comment about the nature 
of human rights legislation: 


This view of the inappropriateness of reaching 
back to redress historical wrongs presumably flows 
from the Tribunal’s view of the reach of paragraph 
53(2)(c) on which | have already commented. In 
my view, it flies in the face of the very foundation 
of the Canadian Human Rights Act. if [sic] tribunals 
are unable to correct and redress historical 
wrongs, they have little reason for existence. 


jurisprudence has Human rights tribunals and courts have also spoken on such issues 

strengthened understanding as the concept of systemic discrimination; the links between 

of pay equity. measures designed to eliminate wage discrimination and provisions 
aimed at other forms of discrimination; the role of technical 
expertise in determining whether discrimination has occurred and 
how to rectify it; and the nature of employer responsibility under 
section 11. All of this jurisprudence has helped enormously in 
strengthening the participants’ understanding of their entitlements 
and obligations in the context of pay equity legislation. 

Technical competence Section 11 has led to significant change in other ways: the 

es OGY in a number provision has increased stakeholder knowledge of some of the 


more technical aspects of gender analysis, job evaluation and pay 
equity plan implementation. The hard-won acquisition of these 
skills and experience has been of considerable benefit for those 
who have had direct experience in working through pay equity 
issues in the framework created by the Canadian Human Rights 
Act, whether through their involvement in litigation or through 
their efforts to comply voluntarily with the legislation. Though 
some of our informants clearly felt that they had paid a high 
price to acquire this kind of competence, others said that their 


32. public Service Alliance of Canada v. Department of National Defence (Non-Public 
Funds), [1996] 3 F.C. 789 (F.C.A.). 
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experience had allowed them to penetrate the atmosphere of 
mystery surrounding pay equity and had given them confidence 
that pay equity constitutes a realistic aspiration. As one union 
representative attending our consultations put it, “We learned 
that it is possible to do worthwhile job comparisons without 
some complicated regression analysis.” 


At the end of the day, section 11 of the current Act 
has provided an important and workable mechanism 
for achieving pay equity. However, this mechanism 
has tended to require that parties navigate issues 
without access to critical education and training 
services—all within an adversarial context. It is 
important to recognize that, at the outset, the 
Canadian Human Rights Commission did provide 
training and education services. However, in the 
absence of appropriate funding and resource levels 
for the Commission, this critical component of a 
successful pay equity model fell by the wayside. 
Moreover, without access to expeditious enforcement 
mechanisms on an issue by issue basis, proceedings 
can drag on for years. 


Public Service Alliance of Canada (PSAC). Final submission 
to the Pay Equity Task Force, November 29, 2002, pp. 6-7. 


Limitations of the Current Model 


Our terms of reference indicate that this Task Force was established Complaint-based approach 
in part because “many observers, including the Canadian Human criticized. 

Rights Commission, favour an alternative to the current complaint- 

based approach to implementing the principle of equal pay for 

work of equal value.” This is not meant to suggest that the passage 

of section 11 has had no positive effects, or that it has failed to 

achieve advances towards pay equity for at least some workers 

in the federal jurisdiction. 


The consultations did disclose, however, that those who have 
observed the operation of section 11 have found, on balance, 
that it has shown limited effectiveness as a means of meeting 
the stated objective of ensuring that women are paid as much 
as men for work of equal value. It is to their criticisms of the 
complaint-based system under section 11 that we now turn. 


Focused as it is on the principle that gender-based wage Lack of guidance in 
discrimination is unacceptable, section 11 uses very general legislation makes it difficult 
and open-ended language. Though the Commission provided Ro Inte ret arieP Be 
additional definitions and interpretive rules in the Equal Wage 
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Lack of clarity in legislation 
encouraged an adversarial 
climate. 


More than 400 pay equity 


complaints filed since 1997. 


Pay equity litigation — 
lengthy and costly. 
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Guidelines, 1986, these were not exhaustively detailed and left 
many questions unanswered. This form of human rights legislation 
states a principle and then leaves it to successive interpretations 
by tribunals to consider the implications of the principle in 

detail. This approach has led to extensive development in the 
understanding of the nature and importance of human rights since 
the appearance of this type of legislation the 1970s. This has also 
happened to some extent in the case of section 11, but because 
of the complex nature of the comparisons which must be made 
to determine whether discrimination has occurred, the lack of 
guidance in the legislation has made it difficult to interpret and 
apply the provisions in a consistent way. 


The absence of clear standards and criteria in the legislation seems 
to have had a number of undesirable effects. One assumes that an 
underlying goal of section 11 was to encourage employers to make 
voluntary efforts to comply with the law and to remove wage 
discrimination once they became aware of it. The uncertainty 
surrounding the exact nature of employer obligations and the 
possible consequences of non-compliance had in some cases the 
opposite effect. It encouraged an adversarial approach in which 
both employers and the representatives of their employees were 
continually conscious of potential challenges to any pay equity plan, 
and in some cases clearly inhibited the development of such plans 
on a voluntary or collaborative basis. 


The Bell Canada case is an instructive one in this respect. After a 
complaint was filed by Bell employees in 1988, the company and 
the unions representing the employees agreed in 1991 to enter 
into a joint study which could be used as the basis of a pay 
equity plan. Both the company and the unions invested 
considerable time and other resources over two years while the 
study was being completed. In the context of the complaint 
process, however, Bell decided in 1995 that the joint study was 
flawed, and disputed any further use of it as the basis for the 
settlement of the complaint. 


Between the enactment of section 11 in 1977 and the tabling of 
the CHRC’s special report to Parliament in February 2001, slightly 
more than 400 complaints were filed with the Commission.#? 
Although the majority of these complaints were dismissed, a 
number of settlements were reached, covering in total about 
1,500 employees. 


In a number of significant cases, however, the complaints were 
referred to the Canadian Human Rights Tribunal, and in these 
cases the litigation proved to be lengthy, costly and hard-fought. 


33 Canadian Human Rights Commission, (2001), supra, note 7. 
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Allegations of human rights violations often produce a strong 
defensive reaction by those standing accused. In the case of 
pay equity, the technical complexities of the litigation created 
numerous occasions for differences of opinion between the 
parties, and tended to draw out the proceedings. 


Litigation concerning pay equity complaints cannot be completely Lack of guidance on 
streamlined or simplified, given that technical information is acceptable standards, 
required for any assessment of wage discrimination. It is unrealistic, nat ee 
then, to suppose that any statutory regime can eliminate the litigation. 


need to determine difficult interpretive and methodological issues. 
It must be said, however, that the relative lack of any precise 
guidance with respect to acceptable standards, methodologies 

or processes for achieving the objective set out in section 11 has 
had the effect, in this context, of leaving virtually all issues open to 
dispute and discouraging the parties from committing themselves 
to any position outside of the venue of litigation. 


Since there was no approach which was clearly unacceptable 
according to the statute, the parties made immense investments 
in trying to demonstrate that the particular approaches they 
favoured were reasonable, and that they were consistent with a 
proper interpretation of section 11. In order to demonstrate that 
a particular methodology would meet the sketchy criteria in 

the Equal Wages Guidelines, 1986—gender neutrality, capacity 

to measure the value of all jobs, and capacity to measure skill, 
effort, responsibility and working conditions—the parties to the 
litigation, including the Canadian Human Rights Commission, felt 
it necessary to have an extensive technical analysis done of their 
approach, and to put forward considerable expert testimony. In 
Attorney General of Canada v. Public Service Alliance of Canada,34 
the court commented that, in the course of the lengthy hearing 
before the Tribunal, some of the expert witnesses had given 
testimony for weeks or even months. 


These substantive issues would have been difficult enough for Vagueness of legislation 
the parties and the Tribunal, but the vagueness of the legislation led to questions of an 
also invited questions of an interpretive and procedural nature. Heeb AES Procee Wiel 
The course followed by the major complaints dealt with by 

the Commission and the Tribunal was marked by frequent 

applications to the courts for procedural guidance. In the Bell 

Canada case alone, there were applications concerning the 

timeliness of the complaint, the standing of trade unions to bring 

complaints, the use of particular statistical techniques, the 

authority of an investigator to add new issues, the amendment of 

particulars of the complaint, the independence of the Tribunal, 

the status of the Equal Wages Guidelines, 1986, the scope of 


34 Attorney General of Canada v. Public Service Alliance of Canada, (1999), 180 D.L.R. 
(4th) 95 (F.T.D.). 
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A dysfunctional system. 


Processing and hearing of 
complaints — protracted, 
expensive and frustrating. 
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employer privilege, and the retention of particular legal counsel. 
These applications themselves raised questions of considerable 
difficulty, and often brought about lengthy interruptions of the 
proceedings. 


In the Bell Canada case, as alluded to above, the Government 

of Canada decided to amend the Canadian Human Rights Act 
following the outcome of the original application concerning 

the independence of the Canadian Human Rights Tribunal. This 
legislative process was, of course, a source of further delay. Though 
the legal issues which were the subject of successive applications 
by the employer were eventually resolved, the hearing of the 
complaint itself is not complete. 


The parties who brought these applications (nearly always 
employers) cannot be faulted for making use of these 
opportunities to raise issues for which there were no satisfactory 
answers in the legislation. It is difficult to avoid the conclusion, 
however, that there may be something dysfunctional about a 
system which is characterized by a procession of applications 

of such number and variety as those which have attended the 
consideration and adjudication of complaints under section 11. 


The processing and hearing of these complaints was extraordinarily 
protracted and expensive for those involved, and frustrating for 
those employees whose compensation was at issue. The 1999 
decision of the Federal Court of Canada brought to an end the 
complaint made by the Public Service Alliance of Canada (PSAC) 
against the Treasury Board in 1984. Another complaint filed by 

the PSAC against the Government of the Northwest Territories in 
1989 was settled in 2001. The complaint brought by the Canadian 
Telephone Employees Association (CTEA), the Communications, 
Energy and Paperworkers Union (CEP) and Femmes-Action 

against Bell Canada in 1989 has still not been finally determined. 
The Canadian Human Rights Tribunal convened a hearing of a 
complaint filed by the PSAC against Canada Post in the fall of 
1992; after 385 days of hearings, this proceeding is not yet at 

an end, and was adjourned pending the outcome of the judicial 
proceedings in the Bell Canada case. 


The length of time taken to arrive at a final determination of 
these complaints is perhaps the single most striking feature of 
the operation of the current system, leading Mr. Justice Pelletier 
of the Federal Court to observe on one occasion: 


By all appearances, pay equity claims are like 
education savings plans: they are investments made 
by one generation for the benefit of the next.35 


35 Bell Canada v. Canadian Telephone Employees Association, [2000] F.C.J. No. 947. 
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The fact remains that a group of people earning at 
least six figures per year in addition to paid expenses 
decided to fight the decision to give us our equal 
pay. As a result, many years passed and many of the 
people entitled to receive their equal pay became 
ill—sometimes too ill to enjoy it, or many passed 
away—never to see or enjoy what should have been 
in their possession. 


Deborah Young, Canadian Food Inspection Agency 
(CFIA) member. 


In 1989 the Pay Equity Study was finished and the 
findings were conclusive that the Groups in the study 
were not being paid Equal Pay for Work of Equal 
Value. Then came the Court challenges, delays, 
appeals by Treasury Board, etc., and the years passed 
and settlement appeared to be farther and farther 
away. | kept praying that | would live long enough 
to actually receive a settlement cheque. 


Mary Swinemar, retired Public Service Alliance of Canada 
(PSAC) member. Submission to the Pay Equity Task Force, 


| June 17, 2002,'p. 2. 


From the point of view of the representatives of trade unions 

and employers who were parties to these proceedings, and who 
commented on their experience in their discussions with us, the 
protracted litigation created frustration and anxiety. Over time, the 
information which was originally available to support or challenge 
the complaint became outdated and new information had to be 
gathered and incorporated into the cases being presented. The 
focus on the litigation drew away resources and concentration 
from other workplace objectives for both sides. Representatives 

of all parties faced increasingly restive and agitated constituents, 
and the adversarial nature of the proceedings exacerbated the 
tensions which had been one of the motivations behind the 
initial complaint. 


Protracted litigation created 
frustration and anxiety. 


For the employees whose compensation was being considered, 
it was difficult to bear the delay in a definitive response to the 
complaint when they were aware that they might be entitled. 
to additional compensation. In the course of our consultations, 
some of these employees told us stories about how their own 
lives had been affected by the delays in the proceedings. 

One employee recounted how difficult it was for her to make 
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Justice delayed is 
justice denied. 


Half of CHRC’s legal 
services budget spent 
on pay equity cases. 
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decisions about whether to pursue an early retirement on medical 
grounds without full knowledge of what her financial resources 
would eventually be. Another said that she wonders whether her 
husband, suffering from a terminal illness, might have survived 
longer without the stress created by the knowledge that, 
according to the complaint filed on her behalf, she should be 
receiving higher wages. Although she was grateful for the increase 
when it finally came, she felt that it could have been put to better 
use during those years of extreme family crisis. 


For these employees and others like them, the old adage “justice 
delayed is justice denied” had a strong resonance, given the 
impossibility of making people whole for all of the consequences 
of delay in this kind of situation. For a number of employees, the 
adage was literally true, as they did not live to see the success of 
the claims filed in their names. In the stories we have cited, the 
delays in the pay equity proceedings were not the only cause of 
the distress or hardship suffered, but the employees did identify 
these delays as one of the factors aggravating their situation. 


From the perspective of the Canadian Human Rights Tribunal, 
proceedings of this magnitude became exceedingly difficult to 
manage. Scheduling hearing dates over such long periods of 
time—and in particular accommodating the schedules of lawyers, 
part-time tribunal members and expert witnesses—was one 
problem. Handling the volume of documents and other evidence 
associated with the proceedings was another. The number of days 
consumed by the hearings themselves—in the case involving the 
Public Service Alliance of Canada and Treasury Board, the hearing 
went on for over 374 days—must inevitably have made it difficult 
for the hearing panel to maintain a comprehensive understanding 
of the case as a whole, and to assemble all of the information 

into a coherent decision when the hearing was over. 


The members of the Canadian Human Rights Tribunal were selected 
for their experience and expertise in the human rights field. This did 
not necessarily include any background in compensation systems or 
the methodologies of job evaluation. Given the time-consuming, 
complex, unpredictable and protracted nature of the hearings 
concerning pay equity complaints, members could not practically 
be assigned to more than one of these cases. This meant that the 
expertise which accrued to members from hearing these complaints 
was not applied to the consideration of other pay equity cases. 


Proceedings of such a tortuous kind were, of course, extremely 
expensive. Employers, trade unions and the Canadian Human 
Rights Commission expended huge amounts of money on legal 
counsel, the preparation of materials and the gathering of 
information for the hearings, and the work of expert witnesses 
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and consultants. In the case of the Human Rights Commission, 
the legal costs associated with the pay equity complaints, which 
represented less than 8 percent of the total number of complaints 
addressed by the Commission, accounted for over half of the total 
amount spent by the Commission on legal services.36 These cases 
also absorbed a considerable proportion of the resources of the 
Canadian Human Rights Tribunal. The hearings of the complaints 
by the Public Service Alliance of Canada against Treasury Board 
and Canada Post have each cost the Tribunal close to $3 million, 
including a calculation for staff time devoted to these hearings. 
The case involving the Government of the Northwest Territories 
cost around $1.3 million. In a report on budgetary planning for 
2001-2002, the Tribunal noted that their planned spending on all 
other aspects of their programs was approximately $2.5 million, 
and that they had not yet been given approval for their estimations 
of expenditure for pay equity cases.37 


Employers also face the possibility that the complaint will be 
upheld and that they will have to bear the considerable cost 

of wage adjustments at the end of the process. Under the 
interpretations given to the legislation, these wage adjustments 
would take effect retroactively at least from the date the complaint 
was filed. Though there may have been some hope that this would 
provide an incentive for the parties to resolve the complaint 
efficiently so that the size of this retroactive liability would be 
minimized, it seems instead to have created an incentive for 
employers to resist complaints vigorously, and to raise all of 

the defences and objections possible. 


In the case involving the Public Service Alliance of Canada and 
Treasury Board, the employer was eventually ordered to pay a total 
of $3.5 billion to over 200,000 employees. Though this is an 
extreme example, other large employers have faced the possibility 
that they will have to pay large amounts, the exact figure often 
being uncertain until the final disposition of the complaint. For the 
Government of the Northwest Territories, the $50 million which 
they are required to pay under the settlement of the complaint 
against them constitutes a considerable financial obligation. 


A large final payout of the kind which faced the Treasury Board 
in 1999 created other problems besides cost to the employer. 
The administration of the allocation and payment of $3.5 billion 
created further difficulties, many of which were brought to our 
attention by individual employees who made presentations at 


36 Canadian Human Rights Commission, supra, note 7, p. 10. 
37 Canadian Human Rights Tribunal. (2001). 2001-2002 Estimates. Report on Plans 
and Priorities. 
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our public hearings. The payment of the entire wage adjustment 
as a lump sum in a single tax year created a large tax burden for 
these employees and in many cases made them ineligible for 
other benefits such as the Child Tax Credit, the Guaranteed 
Income Supplement, daycare subsidies and some kinds of 
disability payments. 


In the face of the huge burden of calculating and making 
payments to eligible employees, departmental human resources 
units had little capacity to provide employees with advice about 
how they could roll over their payments into RRSPs, or how the 
payments might affect their pension entitlements. 


The Pay and Benefits Department of Statistics Canada 
became like Fort Knox. No one was allowed to go ask 
questions...we were bluntly told that if we did ask 
questions, it would only hold up the process of 
getting us our cheques and they were under very 
strict guidelines for dates for this to happen. 


Michele Rodgers, member of the Public Service Alliance 
of Canada (PSAC). 


These employees still viewed the final resolution of their pay 
equity complaint as a significant victory, but the satisfaction 
resulting from that victory was much diminished by the 
confusion and the problems which surrounded the 
implementation of the award. 


We have been speaking here of the criticisms which have been 
levelled at the current system by those who have had direct 
experience with the complaint process. This focus on the 
hardships of the complaint process, however, should not be 
allowed to obscure another issue—that is, whether the legislation 
has had a consistent or comprehensive impact across the federal 
jurisdiction. 


In a system such as this one, where lodging a complaint is 

the sole recourse for aggrieved employees, the onus rests on 
those employees or their representatives throughout the process 
to demonstrate that discrimination has occurred and to give 
some indication of its gravity. Our description of the complexity 
and expense of the complaint process under section 11 will 
make it evident that participation by an unassisted individual 

is virtually impossible. 
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[TRANSLATION] It is sufficient to mention that 
because of the system, a complaint must be filed for 
any action to be undertaken. The burden of proof 
rests on the complainant. Without resources and 
without support, it is almost impossible to succeed 
on one’s own. 


Québec Federation of Labour (FTQ). Presentation to the 
Pay Equity Task Force, April 23, 2002, p. 4. 


[TRANSLATION] It is up to women to prove that the 
employer is using discriminatory practices in 
establishing the wage structure. This approach thus 
depends on the ability of individuals to bring a 
complaint. 


National Confederation of Trade Unions (CSN). 
Presentation to the Pay Equity Task Force, June 21, 2002, 


Dp. 7. 


We have already alluded to the total number of complaints which 
were filed with the Canadian Human Rights Commission under 
section 11. Of those 400 complaints, many were rejected on the 
grounds that they were not eligible—for example they may have 
raised employment equity issues. The preponderance of these 
complaints were brought by individuals, and some were settled, 
presumably to the satisfaction of the complainants. However, 
this still means that relatively few complaints have been brought 
over the life of section 11, and very few individual complaints, as 
opposed to complaints brought on behalf of employees by trade 
unions, were pursued to a conclusion. 


Trade unions did pursue some complaints against larger Some unions were 
employers and, as we have seen, some unions succeeded in successful. 
bringing wage structures more into line with the principles 

of pay equity. 


Not all activity in support of pay equity under section 11 was 
carried out in the framework of the complaint process, of course. 
The Equal Pay Program at Human Resources Development Canada 
has claimed some success, through its audit program, in bringing 
employers into compliance with section 11. 


Though the statistics recorded by the Equal Pay Program 
indicate that contact of some kind has been made with more 
than 1,000 employers, it is not clear that the nature of the 
contact has gone beyond the provision of information and 
educational materials. The data also show that audits have 
been completed for 53 employers. 
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exclusively on voluntary 
compliance with recourse 
to a complaint mechanism 
is inadequate. 


Many employees, 
particularly non-unionized 
ones, are effectively 
excluded. 
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In conducting its educational and audit activities, the Equal 

Pay Program focuses on advising employers of their statutory 
obligation not to discriminate and encouraging them to institute 
a job evaluation process which will allow them to identify and 
correct discriminatory wage patterns. 


Available information on the Equal Pay Program gives no indication 
that the Program provides for the establishment of standards 

for acceptable job evaluation systems or wage adjustment 
methodologies, the evaluation of pay equity procedures for gender 
bias, or any assessment of the outcomes of the process in the form 
of actual wage adjustments or modified pay structures. 


The education and exhortation which has been carried out 
under the Equal Pay Program may have had some positive effect, 
though this is difficult to assess, given the absence of results- 
oriented targets for the program. The program in this form does 
not, however, provide an adequate basis for a fully effective pay 
equity regime. 


In Chapter 5, we will be discussing why we have concluded that 
legislation which relies exclusively on voluntary compliance with 
recourse to a complaint mechanism is inadequate as a means of 
making serious progress towards the objective of pay equity. 
There may be instances in which employers have voluntarily 
acknowledged their obligations under section 11 and have 
embarked in good faith on efforts to eliminate wage discrimination 
for their employees. The experience related to us during our 
consultation process indicates, however, that this is unusual, 

and that it is vastly more common for employers to refrain from 
taking any positive steps until they are faced with a challenge or 
complaint. 


Even if one accepts the most generous estimate of the impact of 
the complaint handling provided by the Canadian Human Rights 
Commission, adjudication by the Canadian Human Rights Tribunal 
and the courts, and the audit program at HRDC, one would still 
have to conclude that thousands of employers in the federal 
jurisdiction, including many large employers, have remained 
untouched by the system currently in place. Similarly, one must 
conclude that many employees, particularly those not unionized, 
are effectively excluded from any recourse under the statute. 


Since only those employers [are affected] who face 
complaints or deal with unions which have 
demanded pay equity, the “playing field” is not level. 


Canadian Labour Congress (CLC). Final submission to the 
Pay Equity Task Force, November 2002, p. 3. 
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The uneven coverage arising from the pay equity provisions of the 
Canadian Human Rights Act clearly creates problems for employees 
deprived of effective recourse against pay discrimination. However, 
it also is equally problematic for private-sector employers who have 
adjusted the wages of their employees, whether voluntarily or 
because of a successful complaint. As one writer has pointed out: 


It disadvantages individual employers in a sector if 
a complaint is upheld against them while their 
competitors are complaint-free.38 


A final point must be made about the resources available to the Cutbacks limited the ability 
agencies responsible for promoting and administering the policy of Laie and tee 
set out in section 11. Though the regime of fiscal restraint which ae a ee fe te 
prevailed at the federal level throughout the 1990s was not, of 

course, limited in its scope to agencies concerned with human 

rights, these cutbacks did limit the ability of the Canadian 

Human Rights Commission and other agencies to carry out 

their mandate under section 11. For example, the Commission 

experienced a 20-percent budget reduction between 1993 and 

1997.39 The Labour Program of HRDC experienced budget 

reductions as well; though some resources have recently been 

restored to the Equal Pay Program, the activities of that Program 

had for over a decade been curtailed in response to financial 

exigencies. Though we are not persuaded that the regime in 

place under section 11 would have been an effective vehicle for 

achieving pay equity even if greater resources had been available, 

there is no doubt that these agencies were hamstrung in carrying 

out their mandate by the fiscal restrictions. 


Conclusion 


In its time, section 11 represented an effort to enshrine the 
principle of pay equity in workplace relationships falling 
under federal jurisdiction. This legislation did have some 
success at placing pay equity on the agenda for parties to 
these relationships, and lending important support to those 
who wished to challenge wage discrimination. 


38 Judith Davidson-Palmer. (2002). Assessing Pay Equity Implementation, Monitoring 
and Enforcement Models. Unpublished research paper commissioned by the Pay 
Equity Task Force, December 2002, p. 6. 

39 Canadian Human Rights Commission. (1997). Annual Report 1996. Ottawa: 
Public Works and Government Services Canada. 
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Current system is 
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While commending the State party’s efforts directed 
towards the implementation of the principle of equal 
pay for work of equal value, the Committee notes 
with concern that the auditing process is too slow 
ok 

Committee on the Elimination of Discrimination 

against Women (CEDAW). Response to Canada’s fifth 
periodic report, Draft Report, Twenty-eighth session, 
Advanced Unedited Version, 13-31 January 2003, 
paragraph 51, p. 8. 


On the whole, however, we have concluded that the regime in 
place under section 11 has provided an inadequate foundation for 
significant and systematic progress towards the goal of pay equity 
across the federal jurisdiction as a whole. Those who took part 

in our consultation process—workers, trade unions, employer 
representatives, equality-seeking groups, government officials 

and tribunal members—do not always agree on the details of 
acceptable changes. Yet, there was virtually universal agreement 
among them that the current system does not constitute an 
effective means of advancing towards equitable wages. They have 
experienced frustration, uncertainty, lengthy delays, an acrimonious 
atmosphere, and staggering costs associated not only with the 
outcome, but with the very process itself. Most importantly, 
perhaps, the process has proved inaccessible to a large number 

of workers, many of them the most vulnerable. 


We believe that the history of section 11 has demonstrated that 
adequate pay equity legislation cannot be based on the 
assumption that the majority of employers will voluntarily take 
meaningful steps towards achieving pay equity. To be sure, this 
may in part be explained by the incapacity of many employers to 
deal with the technical aspects of pay equity issues. However, the 
fact remains that the current system has not been effective in 
ensuring that employers in the federal jurisdiction are taking 
steps to eliminate wage discrimination in their workplaces. 


In its report on pay equity, Time for Action, the Canadian Human 
Rights Commission made the following comment: 


However, experience since has shown that 
complaints are not particularly well-suited to 
addressing forms of discrimination that are subtle, 
largely unintentional and integrated into complex 
systems—what is now termed “systemic 
discrimination.” 
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We find ourselves in agreement with this conclusion and, in 
Chapter 5, we will be recommending that a new model be 
adopted in order to make it possible for Canada to comply with 
its international and domestic commitments to the principle of 
equal pay for work of equal value. 
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Chapter 4 - The Proactive Model 


The proactive approach to pay equity is different from the The proactive model does 
traditional complaint-based model of pay equity in that it does not rely on complaints. 
not rely on a complaint to initiate a pay equity review. It places 

positive obligations on employers to review their compensation 

practices, identify any gender-based inequities, and take steps 

to eliminate them. Unlike the complaint-based approach, the 

proactive approach also includes timeframes for the elimination 

of any inequities. It is a systemic approach to a systemic issue. 


Faced with the realization that the complaint-based model is 
ineffective, several provinces have gradually adopted proactive 
pay equity legislation. This development is also attributable to 
the little ground gained by another model, the voluntary model. 
Many studies have shown that, with respect to equality, few 
employers voluntarily implement either employment equity or 
pay equity plans. 

The objective of the proactive model is to provide coverage to as 
many women as possible who are victims of wage discrimination. 
Whereas a complaint deals only with the case of the complainants, 
a proactive approach may be applied more broadly throughout 
organizations and even across industrial sectors. 


With the proactive model, the onus is on the employer to 
identify discriminatory wage gaps; with the complaint-based 
process, employees must take responsibility for doing so. This 
can have a particularly adverse effect on female workers who are 
not represented by a union and who may not have access to the 
necessary expertise or financial means to file a pay equity 


complaint. 
By moving away from a complaint-based pay equity process, the Proactive model favours 
proactive model aims to avoid the confrontational approach that ecOperoher Over 


Seaway Chee . confrontation. 
has marked discrimination cases brought before human rights 


commissions or the courts. As noted by Nan Weiner: 


A proactive approach does not assume guilt of 
those involved in setting salaries/wages. It 
recognizes the systemic nature of the problem and 
requires organizations to examine their wage 
determination systems and, if any inequities are 
found, to redress them.! 


1 Nan Weiner. (2002). “Effective Redress of Pay Inequities.” Canadian Public Policy — 
Analyse de Politiques, Vol. 28, May 2002, Supplement 1, pp. S101-S115. 
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Proactive pay equity laws 
specifically target 
discrimination in 

female jobs. 


The proactive process 
involves a number of 
distinct steps. 
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The proactive approach also aims to reduce the long delays 

and high costs that have been associated with pay equity cases, 
including the substantial cost associated with the retroactivity of 
salary adjustments with interest. 


These are some of the reasons why the proactive model was 
adopted, first by Manitoba in 1985, then by Ontario, Nova 
Scotia, Prince Edward Island and New Brunswick, and finally by 
Quebec in 1996. 


The Characteristics of Proactive Models 


The purpose of the proactive pay equity laws adopted so far in 
Canada is to correct the wage gaps that result from systemic 
gender discrimination. These laws specifically target discrimination 
against those who work in predominantly female jobs. They aim 
for equality of results, not just equality of opportunity. Such 
legislation not only requires employers to amend their human 
resource systems and practices and to eliminate any discriminatory 
aspects, but lays down the obligation to correct wage gaps and 
to pay the necessary wage adjustments. Proactive pay equity 
legislation applies a basic formula transposed from the business 
world to pay equity: it judges the effectiveness of an action plan 
not just by decisions made or by changes in practices, but by 
specific results. 


The systemic nature of wage discrimination against women has 
been well documented, as shown in Chapter 1 of this report. 
Proactive pay equity legislation applies a systemic remedy to a 
systemic problem. 


An important characteristic of proactive pay equity legislation 
is the provision for participation of employee representatives in 
the pay equity implementation process within organizations. 
This participation may take several forms, as we will discuss in 
Chapter 8. Proactive legislation is intended to substitute a 
cooperative approach for the highly conflictual process that 
typically characterizes the complaint-based model. 


Under proactive legislation, pay equity is achieved by 
implementing a pay equity plan, generally formulated on the 
basis of the following steps: 


> determination of job classes and their gender 
predominance; 


> identification of the evaluation process, method and tools; 
>» actual evaluation of these job classes; 


> wage comparisons and identification of wage gaps; 
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» determination of the method of payment for salary 
adjustments; 


> payment of salary adjustments. 


In response to criticism regarding the lack of clarity associated Proactive legislation 
with the complaint-based model, and the resulting difficulties, provides more clarity than 
most proactive legislation includes specific criteria related to the BI Rt 


implementation of pay equity. The history of proactive legislation 
itself shows an evolution. The most recent proactive pay equity 
legislation in Quebec includes provisions that are more detailed 
than those in previous Canadian legislation. However, as the 
effects of that legislative initiative become clear, stakeholders are 
finding shortcomings and several have emphasized to the 
members of the Task Force the need for even greater detail. 


These laws also include a timeframe that is twofold: the first phase 
consists of creating the pay equity plan, the second of scheduling 
wage adjustments. The reason for the prescribed timeframe is 

to avoid the lengthy delays associated with the conventional 
complaint-based model. Some legislation does not provide a 
deadline regarding payment of the wage adjustment, which 
stands opposed to the right to quick redress.2 Nor do existing 
statutes specify a start date. However, some stakeholders argued 
that establishing a start date for this exercise is crucial to ensuring 
that pay equity is achieved within the prescribed timeframe. This 
step would prevent situations where employers, overly confident 
of achieving pay equity quickly, would start the exercise too late, 
and consequently would not meet the deadline.? 


Proactive Legislation in the Public Sector 


This section provides an overview of the four jurisdictions in which 
proactive legislation applies only to the broader public sector, 
including, in most cases, the parapublic sector and Crown 
corporations. 


Manitoba 


Manitoba's proactive Pay Equity Act,4 which came into force in 1985: Manitoba's legislation 
1985, encompasses the public and parapublic sectors as well was a model. 

as Crown corporations. Manitoba served as a model for other 

jurisdictions, particularly with respect to the content of a pay 

equity plan, the tools used, union involvement, and the role 

of the body responsible for enforcing the legislation. 


2 Judith-Davidson Palmer. (2002). Assessing Pay Equity Implementation, Monitoring 
and Enforcement Models. Unpublished research paper commissioned by the Pay 
Equity Task Force, p. 19. 


3 Confédération des syndicats nationaux (CSN). Presentation to the Pay Equity Task 
Force, June 2002, p. 9. 


4 Manitoba. Pay Equity Act. C.C.S.M. c. P13 1985. 
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As shown in Table 4.1, the results of the Manitoba experience 
indicate that salary adjustments ranged from 1.97 percent to 
3.30 percent of payroll for the employers studied. The gender 
wage gap was reduced by half when a union was involved, 
dropping from 14 percent to 7.0 percent. However, for all jobs, 
unionized and non-unionized, the wage gap fell from 18 percent 
to 13 percent. This difference reflects the findings of many 
practitioners and researchers that the process is more successful 
in achieving the objective of pay equity when a union is involved. 


Table 4.1: Pay equity results in Manitoba 


Employers Civil Service Universities — Crown 
_ Corporations 
sssomnvomnanmedvoniconuniani soyaoesscosassnannernrecacoenneasonnmna 


Plan deadline 1990) 7991 


Number of | 
employees covered 5,000 1,950 | 3,324 


Amount of the 
wage adjustment $1.87/hour | $2.01/hour N/A 


Percentage of | 
payroll | 3.30% 2.33% 1.97% 


Source: Province of Manitoba. Update on Pay Equity. February 1994. Unpublished. 


The courts found one aspect of Manitoba’s legislation—the 
ceiling on salary adjustments—to be unconstitutional. The 
Manitoba Pay Equity Act had originally stipulated that salary 
adjustments could not exceed 4.0 percent of the employer's 
payroll. The provision was contested by unions representing 
health care workers and was deemed contrary to section 15 
of the Canadian Charter of Rights and Freedoms. 


Nova Scotia 


Nova Scotia’s Pay Equity ActS came into force in 1988 and applies 
to the public and parapublic sectors as well as to Crown 
corporations. It was applied gradually to three separate groups: 


1. Civil servants and the employees of certain hospitals 


2. Crown corporations, school boards and employees of 
hospitals not included in the first group 


3. Universities, municipalities and municipal organizations 


5 Nova Scotia. Pay Equity Act. R.S.N.S. 1989, c. 337, s. 1. 
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Adjustments for the first group varied broadly, ranging from $404 Adjustments benefited 53 

to $9,945, and benefited 53 of the 73 predominantly female job OS renee 
; job classes. 

Classes. In the second group, there were few adjustments and 

these involved only eight of 44 hospitals, owing to a lack of male 

comparators. This result may seem surprising at first sight, but 

is due to a specific provision of Nova Scotia’s legislation. The 

provision excludes any job class with fewer than 10 employees, 

and predominantly male job classes are often set apart and 

include a small number of incumbents. A 1994 estimate indicates 

that, in the second and third groups, given the minimum size for 

a job class, no more than 10 percent of employees covered under 

the legislation would receive a salary adjustment.¢ 


Prince Edward Island 


Prince Edward Island’s Pay Equity Act” came into force in 1988 1988: PEI’s law covers the 
and applies to the public and parapublic sectors. It provides for pUbuS ane parapublle 

a maximum timeframe of six years: no more than two years to os 

create the pay equity plan and four years to finish payment of 

salary adjustments. The average adjustment was $3,120 per year, 

representing 4.91 percent of the total payroll in the sectors 

covered. This high percentage results no doubt from the 

legislation’s greater flexibility in terms of methodological 

options for achieving pay equity. 


New Brunswick 


New Brunswick’s Pay Equity Act® came into force in 1990. It 1990: New Brunswick's law 

applies only to the Public Service and to certain government Soe ee tara tage 
organizations. An analysis of its results shows that 96 percent 
of targeted job classes received adjustments.’ Although the Act 

stipulates that a job class must include at least 10 employees, 

exceptions have been provided for. A lack of available data makes 

it difficult to comment on the results of this legislation. 


Currently, the Coalition for Pay Equity '°—a group of organizations 
and individuals in New Brunswick—is lobbying the government to 
pass proactive, universal pay equity legislation, while, at the same 
time, public authorities are also examining the issue. 


6 Susan Genge. (1994). Pay Equity in Canada: What Works? Trade Union Pay Equity 
Practitioners Examine Their Experiences. Report prepared for Human Resources 
Development Canada (HRDC) and the Canadian Labour Congress Ad Hoc Pay 
Equity Committee, pp. 4-12 to 4-14. 


7 Prince Edward Island. Pay Equity Act. R.S.P.E.1. 1988, c. P-2. 
8 New Brunswick. Pay Equity Act. R.S.N.B. 1989, c. P-5.01. 
Susan Genge, supra, note 6, pp. 4-10. 

10 Coalition for Pay Equity website at www.equite-equity.com. 
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Proactive Legislation Targeting All 
Economic Sectors 


Ontario’s Pay Equity Act 

Ontario’s Pay Equity Act!’ came into force in 1988 and is the first 
proactive legislation to apply to the private sector. It applies to 
organizations with 10 or more employees and allows for flexible 
implementation based on the sector and the size of the 
organization. Thus, the public sector and employers with 500 or 
more employees were supposed to have finished developing 
their pay equity plans on January 1, 1990. Organizations of 100 
to 499 employees were to have finished developing their plans 
on January 1, 1991. Payment of the wage adjustments was to 
begin as soon as the plan was posted and be made at a rate of 

1 percent of payroll per year. All payments in the public sector 
were required to be finished by January 1, 1995, but no deadline 
was set for the private sector. 


Finally, organizations with 10 to 99 employees could choose 
between two options: 


> Not to post their pay equity plan and pay all necessary 
adjustments by January 1, 1993, for organizations of 
50 to 99 employees and by January 1, 1994, for smaller 
organizations; or 


> To post their plan, which would allow them to phase in 
payments at a rate of 1 percent of payroll per year. 


Flexible provisions based on organizational characteristics 
certainly offer advantages, as they allow the agency responsible 
for enforcing the Act to begin by concentrating on a certain 
number of organizations, then to gradually widen its scope of 
intervention. However, overly flexible criteria may create a certain 
amount of confusion for stakeholders with regard to the 
obligations specific to each type of organization. 


When the Act came into effect, an independent Pay Equity 
Commission was created that consists of the Pay Equity Office and 
the Pay Equity Hearings Tribunal. The objective of the Pay Equity 
Office is to facilitate implementation of the Act by developing 
timely information material, particularly guidelines, and by 
establishing training programs and tools. It also investigates, 
mediates and resolves complaints under the Pay Equity Act. 


11 Ontario. Pay Equity Act. R.S.O. 1990, c. P.7. 
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The most contentious cases that raise new and complex issues 
are referred to the Pay Equity Hearings Tribunal. A number of the 
Tribunal’s decisions on important aspects of pay equity, such as 
neutrality of job evaluations, for example, are now used as a 
reference for stakeholders in this area.!2 


Universality of the Scope of Application 


Ontario’s legislation applies to all economic sectors and theoretically 1994: introduction of 
targets all workers in predominantly female job classes. However, proportional value and 
one major problem arose from the outset: in some workplaces, no Peco iba on ISTO Ss 
male comparator was available for estimating wage gaps. Since the 

individual job-to-job wage comparison method turned out to 

be highly restrictive in several cases, a 1993 amendment to the 

legislation introduced the proportional value comparison method.'3 

As well, in several predominantly female sectors such as social 

services, the apparel industry and retail trade, it was impossible 

to identify male comparators within the same organization. 

Thus, another 1993 amendment introduced the possibility of 

using proxy '4 comparisons, but only in the broader public sector, 

leaving unresolved the situation of female workers in private-sector 

organizations without male comparators. In 1996, the new 

Conservative government abrogated the provisions for proxy 

comparisons. However, these provisions were reinstated in the 

legislation in 1997, following a ruling by the Ontario Superior Court 

of Justice.'5 


Flexibility 

The legislation was intended to be flexible so that it could be Ontario legislation includes 
adapted to various workplaces. This flexibility is reflected, for three criteria for 
example, in the establishment of gender predominance in job sedonie 
classes where the Act provides for three potential criteria. In 

addition to a statistical threshold, historical incumbency and 

gender stereotypes may be considered. Subsection 1(5) of the 

Act indicates: 


1 (5) In deciding or agreeing whether a job class is 
a female job class or a male job class, regard shall be 
had to the historical incumbency of the job class, 


12 See, for example, the reference to Haldimand-Norfolk (No. 6) (1991), 
2 P.E.R. 105 in Chapter 10. 

13 The proportional value method allows female and male job classes to be 
compared even though the jobs are not perfectly matched. 

14 The proxy method is used when there is no male comparator within an 
organization. It allows the organization to find male comparators in an external 
organization. 

15 Service Employees International Union, Local 204 v. Attorney General of Ontario. 
(1997), 35 O.R. (3d) 508. 
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gender stereotypes of fields of work and such other 
criteria as may be prescribed by the regulations.'¢ 


Flexibility is also reflected in the identification of evaluation 
methods, where requirements are fairly limited. The amendments 
that allow for the use of complementary salary adjustment 
methods are also an indication of flexibility, as is the fact that 
small organizations may choose not to post their pay equity plan 
or select another option. 


Participation 

Ontario's legislation stipulates that, where there is a union, the 
pay equity implementation process must be conducted jointly. 
The role of unions is particularly important, as Morley Gunderson 
explains: 


In proactive systems (such as Ontario) that do not 
rely on complaints, unions can be especially 
important in providing information in areas such 
as job evaluation, finding appropriate comparator 
groups, the appropriate definition of the employer 
and pay (including non-wage compensation), 
estimating pay lines, determining exemptions and 
exclusions, and representing workers before 
tribunal hearings.'7 


As certain authors note, establishing joint committees to develop 
pay equity plans allows for better control in ensuring that they 
are in compliance with the requirements of the legislation.'® 


In non-unionized organizations, however, the employer prepares 
the pay equity plan alone and must post it. There is no 
obligation to involve employees. The posting of plans, which is 
mandatory in public organizations and in private organizations of 
100 or more employees, can be considered an indirect form of 
limited participation. In fact, after the posting, the employees 
have 90 days to review the plan and submit their comments to 
the employer. The employer then has seven days to respond in a 
new posting. If the employees deem the employer's response to 
be unsatisfactory, they have 30 days to file a notice of objection. 


Pay Equity Maintenance 


Ontario’s Pay Equity Act includes an obligation to maintain pay 
equity once it has been achieved. However, it neither specifies 


16 Ontario, supra, note 11. 


17 Morley Gunderson. (2002). “The Evolution and Mechanics of Pay Equity in 
Ontario.” Canadian Public Policy — Analyse de Politiques, Vol. 28, May 2002, 
Supplement 1, p. $127. 


18 Judith A. McDonald and Robert J. Thornton. (1998). “Private-Sector Experience 
with Pay Equity in Ontario.” Canadian Public Policy — Analyse de Politiques. Vol. 24, 
No. 2, 1998, p. 195. 
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the types of change that may affect maintenance of results nor, 

a fortiori, the means of responding to them. Only one case is 
mentioned, that of negotiating a new collective agreement. 

The Act allows for the creation of new wage gaps as the result 

of bargaining power, although it seems this provision is rarely 
applied. Some participants in our consultation process noted that 
the lack of specific guidelines regarding maintenance has led to a 
great deal of uncertainty, mainly due to the many rapid changes 
resulting from economic restructuring. 


Control and Auditing 


The Ontario legislation does not require employers to submit 
reports to the Pay Equity Commission. The Pay Equity Commission 
may, however, audit organizations. In 1995 it had planned for an 
audit program, which was curtailed due to inadequate funding. 
This lack of control over application of the Act is considered a 
major shortcoming. 


Assessment of Results 


Salary Adjustments for Female Workers 


A review of pay equity results in Ontario organizations has given The effectiveness of 
rise to differing views. Some stakeholders emphasize “the provincial legislation is 
disadvantages and the apparent ineffectiveness of the provincial Spe aru: 
style pay equity legislation” 19 or indicate that “wage adjustments 

have not been as large as anticipated by some groups.”2° Others, 

based on experience in the field, maintain to the contrary that 

many pay equity plans have been implemented in unionized 

organizations and have resulted in substantial salary adjustments.?! 


A series of surveys conducted for the Pay Equity Office from 1991 
to 1994 provides an overview of the Act’s application by sector 
and organization size. Each survey was conducted a few months 
after the legal posting date for the targeted organizations. 
Consequently, the data may underestimate the results because 

a number of organizations were late in commencing the pay 
equity process. As the authors of the report on the public sector 
and on organizations of 500 or more employees state, the survey 
resulted in a finding of a pay equity process in progress: 


19 Federally Regulated Employers in Transportation and Communications (FETCO). 
(2002). Presentation to the Pay Equity Task Force, June 2002, p. 9. 

20 Canadian Bankers Association (CBA). (2002). Submission to the Pay Equity Task 
Force, November 2002, p. 1. 

21 See the following submissions to the Pay Equity Task Force: La Fédération des 
travailleurs et travailleuses du Québec (FTQ), April 2002; the National 
Automobile, Aerospace, Transportation and General Workers of Canada 
(CAW-Canada), June 2002; and the Public Service Alliance of Canada (PSAC), 
(April, June and November 2002). 


119 


Chapter 4 - The Proactive Model 


Le 


Yet most employers were still working on pay 
equity, so that at the time of writing this report, 
some months after the survey, it is likely that a 
substantial additional percentage of employers 
have complied with the posting requirements of 
the Act. 22 


A comparison of the results of the various surveys shows 
the compliance status of organizations with respect to the 
implementation of pay equity plans and their number. 


Table 4.2: Posted pay equity plans by organization size 


_ Percentage of Organizations 
_ That Posted at Least One Pay 
Equity Plan (PEP) 
Organization Size 


AllPEPs AFew PEPs _ Totai 
% % | % 


10-49 employees (1994) OnE 10 74 


50-99 employees (1992) Ret Si? ne SRS Paes he 


100-499 employees (1991) meeed 15 eN ee 


500 or more employees (1990) 
» Private sector 


y» Public sector 


Notes: 

a. The year in parentheses is the year the survey was conducted. 

b. For organizations of 10 to 99 employees, the percentage applies only to those that decided to 
post, i.e., 24% of the sample for organizations of 50 to 99 employees and 7% for organizations 
of 10 to 49 employees. 


Many completed plans The table above appears to suggest a high rate of compliance. 

Involved no salary However, other sources of information lead to a more nuanced 

ject interpretation. The first point to note is that, for organizations 
of 50 to 99 employees, those of 100 to 499 employees and 
those of 500 or more employees, as well as for the public sector, 
the data were collected before the amendments allowing for 
proportional value comparisons and proxy comparators came 
into force. Consequently, a significant number of completed 
plans did not make provisions for salary adjustments for one 
of the following reasons: 


22 SPR Associates Incorporated/National Mail Surveys Incorporated. (1991). 
An Evaluation of Pay Equity in Ontario: The First Year. Toronto, Canada, p. 6. 
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» the male comparator selected using the method then in 
effect had a salary lower than or equal to that of the 
predominantly female job class; or 


» no male comparator existed. 


The impact of not having proportional value and proxy In 1990, 20% of female jobs 
comparators was substantial, as the results of various surveys received salary adjustments. 
indicate. For example, in private-sector organizations of 500 or 

more employees, only 20.6 percent of predominantly female jobs 

received adjustments in 1990, whereas close to 80 percent had 

not received any for the following reasons: 


» 51 percent had a salary equal to or higher than their male 
comparator; and 


» 28 percent had no male comparator. 


In the different categories of organization size, results are 
comparable, showing that a high proportion of predominantly 
female jobs did not receive adjustments because their salary was 
equal to or higher than that of the male comparator. It must be 
noted that this result is attributable to the legal provision requiring 
that a predominantly female job class without a comparator of the 
same value is to be compared with a class having a lesser value but 
a higher salary. Consequently, if such a comparator cannot be 
found—which is likely in many situations—there will be no 
adjustments for the predominantly female job classes in question. 
While these results are not grounds for claiming that proactive pay 
equity legislation is ineffective, it can be said that certain 
methodological choices that were originally part of the Ontario 
legislation have limited the scope of its impact. 


A distinct problem in this regard concerns organizations of 10 to Compliance in small 
49 employees. Among these, only 7 percent chose to post their pay organizations. 
equity plan and in 1994, four of five organizations had not yet 

decided what they would do. The data are therefore unreliable and, 

in particular, raise a basic question, that of compliance on the part 

of small organizations. As the authors of a survey point out: 


Two very large pre-tests which were conducted by 
the Institute of Sociai Research clearly demonstrated 
that the population of interest was quite different 
from that of previous surveys: small business owners 
were often not aware of, or did not understand, the 
concept of pay equity as defined by the legislation.?3 


23 Institute for Social Research. (1994). Pay equity survey of private sector 
organizations employing 10-49 employees in Ontario. Toronto: York University, 
p. 30. 
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The Canadian Bankers Association indicates that “smaller 
employers have found it difficult to comply.” 24 According to 
Nan Weiner, 25 the non-compliance problem among small 
organizations is significant, since they employ a very high 
percentage (65%) of women. 


An examination of the job classes that received adjustments 
under the Ontario legislation reveals a substantial proportion 
of clerical jobs, which was foreseeable as these jobs are heavily 
female-dominated. 


As some studies show, wage adjustments vary considerably, 
averaging 11 percent of the base pay for organizations of 50 to 
99 employees and 8 percent for organizations of 10 to 49 
employees. In their analysis of 27 organizations, McDonald 

and Thornton26 noted that the average wage adjustment was 
5 percent of female employees’ base salary. Other studies came 
to differing conclusions about the size of average wage 
adjustments. 


The Situation of Non-Unionized Female Workers 


These averages cover a very wide range of situations, particularly 
with respect to non-unionized female workers. According to 
research commissioned by the Task Force, these workers were 
not able to benefit adequately from the advantages of pay equity, 
with the exception of the Professionals category, whose members 
are better equipped to understand the legislation and to benefit 
from it.2? The Ontario legislation provides that, where there is no 
union, the employer alone handles pay equity in an organization. 
In theory, therefore, non-unionized female workers may not 
participate in pay equity implementation and cannot verify the 
compliance of the process except through postings, which are 
not always easy to understand. 


To make these workers less vulnerable, a legal aid clinic, Pay 
Equity Advocacy and Legal Services (PEALS), was established 

in Ontario. PEALS was created to help non-unionized female 
workers benefit from the protection of the Pay Equity Act, in 
particular by assisting women who thought their rights had 

been infringed by their employer. The impact of the clinic, which 
closed its doors in 2000 for lack of funding, was positive overall. 
In many cases, the rights of female workers were restored 


24 
25 
26 
27 


Canadian Bankers Association, supra, note 20, p. 1. 
Nan Weiner, supra, note 1, S101-S115. 
McDonald and Thornton, supra, note 18, p. 193. 


Mary Suzanne Findlay and Rosemary Warskett. (2002). Pay Equity for 
Non-Unionized Workers in Federal Jurisdictions: How to Make It Work? 
Unpublished research paper commissioned by the Pay Equity Task Force. 
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through PEALS-stakeholder mediation. In other cases, their 
complaints were settled by the Pay Equity Commission or the 
Pay Equity Hearings Tribunal.28 


However, research commissioned by the Task Force reveals 

that psychological and emotional costs were high for many non- 
unionized female workers who pursued their rights under the 
legislation. They were victims of intimidation and harassment 

by employers because of their complaints against them. 


A disturbingly large number of the women who 
lodged complaints against their employers suffered 
significant emotional and psychological costs. 


Mary Suzanne Findlay and Rosemary Warskett. (2003). 
Pay Equity for Non-Unionized Workers in Federal Jurisdictions: 
How to Make It Work? Unpublished research paper 
commissioned by the Pay EquityTask Force, p. 8. 


It is also highly likely that fear of retaliation dissuaded a significant Fear of retaliation very 
percentage of such workers from filing a complaint. This is all the likely ee ey 
more plausible for very precarious jobs predominantly held by Pe icuiilina camel. 
female workers who are at double jeopardy, such as Aboriginal 

women, women who are members of a visible minority, or 

women with a disability. With the restructuring of the economy 

and the growing use of non-unionized subcontractors, this 

situation may become even more frequent. 


Other Effects on Female Workers 


Numerous stakeholders have noted how the entire pay equity Pay equity has enhanced the 
process in Ontario, and not just the salary adjustments, have image of women’s work. 
heightened the image and perception of women’s work. The 

pay equity process was made necessary due to certain aspects 

of women’s work which were overlooked or ignored, owing to 

deeply rooted prejudices and stereotypes, as discussed in 

Chapter 1. One of the direct consequences of implementing 

pay equity in organizations is bringing to light the overlooked 

requirements of women’s work, the diversity and level of skills 

required or the responsibilities assumed: 


Both employers and unions have indicated that 
the process of job evaluation performed in 
identifying gender bias was useful in appreciating 
skills involved in work which has been traditionally 


28 Ibid. 
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female-dominated. The United Steelworkers of 
America indicated that the process of assessing the 
skills involved for cashiers in a modern grocery 
store increased awareness of the value of the 
knowledge and ability which women cashiers 
must possess not only among membership, but 
also among union executives. 27 


In her review of the Pay Equity Act in Ontario, Jean Read notes 
that “the increased sense of worth resulted in some women 
taking further training in investing in personal computers to 
improve their skills.” 3° 


In fact, by highlighting certain important technical aspects of 
women’s work, the process may prompt some women to choose 
non-traditional occupations. According to Femmes regroupées en 
options non traditionnelles (FRONT): 


[TRANSLATION] Performing clerical work requires 
skills such as understanding instructions, quickly 
identifying problems, and maintaining equipment. 
These skills can be transferred to many non- 
traditional occupations. 3! 


Other potential effects unrelated to compensation have been 
mentioned in the literature, such as the possibility that the 
number of women’s jobs would drop as the result of wage 
increases. This was not observed in Ontario, except in very rare 
cases in the parapublic sector, where pay equity was implemented 
as part of budget cuts. In general, the effect on employment 

was negligible. 34 


Financial Costs for Employers 


Proactive pay equity implementation experiences in North 
America have shown the cost to be generally from 4.0 to 

8.0 percent of payroll, though often less. 33 The Ontario results 
indicate that this cost was much lower, ranging from 0.5 percent 
for organizations of 50 to 99 employees to 2.2 percent for public- 
sector organizations of 500 or more employees. 


29 Jean M. Read. (1996). Review of the Pay Equity Act. Toronto: Government of 
Ontario, p. 29. 


30 Ibid., pp. 29-30. 


31 Femmes regroupées en options non traditionnelles (FRONT). (1996). La formation 


en entreprise est-elle la voie pour I’équité? Documents préparatoires du Colloque, 
Montréal, p. 6. 
32 


33 


McDonald and Thornton, supra, note 18, p. 199. 


Morley Gunderson. (1994). Comparable Worth and Gender Discrimination: 
An International Perspective. Geneva: International Labour Organization (ILO), 
repel tle 
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Table 4.3: Salary adjustments as a percentage of payroll 


Organization Size _ Total Adjustments as a 
Percentage of Payroll 


10-49 employees 1.4 


50-99 employees | 0.5 


100-499 employees Tat 


500 or more employees: 
» Private sector 


» Public sector 


Source: SPR Associates, 1991; 34 Canadian Facts, 1992 and 1993; 35 Institute for Social 
Research, 1994.36 


Administrative costs for the implementation of pay equity, 
including consultants’ fees and wages for the organization’s 
human resources management consultants, vary from $88 to 
$139 per employee as indicated in Table 4.4 below. Note that 
this is not a recurring cost, as it is associated with pay equity 
development and implementation. 


Table 4.4: Administrative costs for pay equity by 
organization size, Ontario 


Average Administrative Costs 


Organization Size Per Employee Per Employer 


10-49 employees 139 | 9,000 


50-99 employees 149 9,100 


100-499 employees 168 35,200 


500 or more employees: 
» Private sector 121,248 
» Public sector 49,380 


Source: SPR Associates, 1991; Canadian Facts, 1992 and 1993; Institute for Social Research, 1994. 


34 SPR Associates, supra, note 22. 


35 Canadian Facts. (1992). Outcomes of pay equity for organizations employing 100 
to 499 employees in Ontario. Toronto: Pay Equity Office. Canadian Facts. (1993). 
Outcomes of pay equity for organizations employing 50 to 99 employees in Ontario. 
Toronto: Pay Equity Office. 


36 Institute for Social Research, supra, note 23. 
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Overall, average costs are clearly nowhere near as high as costs 
associated with complaints. 


The cost to employers of implementing pay equity 
under a proactive model ought to be less than that 
under a complaint model. Under a complaint driven 
model the employer may not have positive obligations 
to implement pay equity by a particular date, but once 
a complaint is filed and upheld, the employer is more 
likely than not going to be liable for the wage gap that 
dates from the filing of that complaint, or in some 
cases, earlier than the filing of that complaint, as well 
as being potentially obligated for interest and legal 
costs (of their own and that of the complainants). 


The cost to the taxpayer and to government is 
similarly likely to benefit from a proactive model. [...] 
The cost of investigating a s. 11 group complaint is at 
least $150,000.00 in 1999-2000 dollars. This cost 
does not include staff investigation and administration 
salaries or materials. This cost does include travel, 
development and testing of gender-bias free job 
information acquisition tools, confirmation by 
statistical expert[s] of sample methodology reliability, 
job information acquisition, development and testing 
of a reliable job and establishment appropriate gender 
bias free evaluation tool, gender-bias free job 
evaluation, independent expert evaluation of the job 
evaluation methodology and results, wage gap 
analysis review by an independent expert. 

Canadian Association of University Teachers (CAUT). 


Submission to the Pay Equity Task Force, November 2002, 
p. 21. 


Although the data on the results of Ontario’s proactive legislation 
are only partial, we may conclude with certainty that, where pay 
equity was implemented, total costs to organizations are clearly 
lower than the cost of the complaint-based process. Moreover, 
the financial burden borne indirectly by society in general is also 
lower. Finally, as the Public Service Alliance of Canada put it, it is 
important to frame these expenses in the context of their 
primary objective. 
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There is no doubt that pay equity has cost 
consequences for employers. However, we must 
never lose sight of the principle that it is a cost 


associated with respecting human rights and dignity. 


Public Service Alliance of Canada (PSAC). Final Submission 
to the Pay Equity Task Force, November 2002, p. 6. 


Other Effects on Organizations 


The non-monetary effects observed in Ontario organizations Pay equity resulted in 
primarily concern human resources management systems, coherent up-to-date systems 
particularly the pay system. Various studies clearly found that most BLEU Ray Sy Stern 
employers consider the effects of pay equity to be positive. It has 

allowed them to update systems that developed over the years, 

that were based on a series of objectives that lacked coherence 

as a whole and that were sometimes no longer relevant to the 

mission of the organization. Furthermore, pay equity allowed 

employers to make the pay system coherent and to subsequently 

establish internal equity using the tools developed for pay equity. 


Another significant positive impact is the improvement in labour 
relations that many employers reported. In fact, joint employer- 
union participation in the pay equity process generally led to 
cooperative relations between the parties, relations that continued 
after the fact. This is in stark contrast to the complaint-based 
process, which creates a climate of conflict between the parties 
and generates a negative long-term impact. 


Finally, it was also noted that the perception of equity among Transparency and 
employees improved as long as the process was transparent and communication are essential 
communication with employees was appropriately adapted and to ne Pay equity, Process. 
ongoing. The existence of clearly identified recourses to deal with 

cases of misunderstanding or dissatisfaction with results also 

fostered a perception of equity. 


Lessons from the Ontario Experience 


A reading of studies examining the Ontario experience and of 
submissions to the Task Force reveals important lessons. A few 
of these will be addressed below. 


First, it must be recognized that the Act resulted in many pay 
equity adjustments for female workers in Ontario. It is realistic 
to state that such results would not have been achieved in a 
similar timeframe with the conventional complaint-based model. 
However, one major shortcoming was identified—the absence 
of any effective means of assessing whether non-unionized 
employees are gaining the full benefits of the Act. 
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We understand from discussions during our consultation process 
that the Pay Equity Office played a significant part in quickly 
developing documents and guides for stakeholders, as well as 

by intervening to bring parties in dispute closer together and to 
prevent disputes from reaching the stage of legal proceedings. 
Many issues were referred to the Pay Equity Hearings Tribunal, 
which established important case law subsequently used by other 
stakeholders as a guide for interpreting ambiguous provisions of 
the Act. Although it took several years to resolve certain complex 
cases, the timeframes were much shorter on average than for 
cases dealt with under complaint-based models. 


Several factors influenced the compliance of organizations with 


the Act. 
Several factors influenced Methodological factors partly explain why some organizations 
compliance. made few salary adjustments or none at all. 


» A wage comparison method, which was used in the first 
years of the Act, considerably restricted the scope of 
potential comparisons. Legislation was amended in 1993 to 
include proportional value and proxy comparator methods. 


» There were no available male comparators in many private- 
sector organizations and these organizations did not have 
access to proxy comparators. 


» Sufficient detail was lacking regarding several aspects of the 
pay equity plan, such as the definition of “employer” or the 
identification of gender bias. 


In general, Ontario’s legislation had more impact in unionized 
organizations, notably as a result of union participation in pay 
equity implementation. Several unions had in fact already 
developed an expertise in gender-neutral job evaluation and this 
was relied on in some workplaces. 


According to several analysts, a lack of control and auditing is the 
primary reason why a number of organizations did not comply 
with the Act. In fact, the Act does not require reports to be filed 
with the Pay Equity Office. Thus, there is no systematic way to 
identify which organizations have failed to comply with the Act 
and which are infringing certain provisions. Neither does the Act 
provide for a periodic audit program for a sample of 
organizations, which might have been an alternative to requiring 
the filing of reports. The very existence of such provisions would 
have been an effective incentive for organizations to comply with 
the Act. 
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Nitya lyer noted the shortcomings of the Ontario legislation in 
her independent review of pay equity in British Columbia: 


Perhaps most contentious has been the fact that 
the law does not require employers to file pay 
equity plans, or to report on compliance, or to 
disclose the amount of any pay adjustments. [...] 


Low compliance rates in some sectors [...] have 
added credence to the view that pay equity 
legislation cannot really work without some 
effective, universal way to monitor what 
employers do under it [...].37 


Other authors have noted that “The primary factors contributing 
to the aggregate impotence of the law were the lapses in 
compliance and the problems with implementation in small 
firms.” 38 


Overall, the Ontario experience indicates that the proactive 
model is viable in both the private and public sectors but, if the 
Act is to be more effective, substantial changes must be made. 
The Act’s objective was achieved for many female workers and 
the legislation also has had other positive effects for female 
workers and organizations. While it is true that there have been 
some failures, the causes have been identified, and this may lead 
to solutions, best practices and lessons to improve on the model. 


Quebec’s Pay Equity Act 


Unlike Ontario, Quebec has entrenched the principle of pay Pay equity is entrenched in 
equity in section 19 of the Quebec Charter of Human Rights and Quebec's Charter of Human 
Freedoms since 1975. The limited scope of Quebec’s original ee ge TheedCs. 
complaint-based model is one reason why other provinces 

decided to adopt proactive legislation. In 1996, the effectiveness 

of the proactive model in other provinces prompted Quebec, 

in turn, to adopt its own proactive pay equity legislation. The 

Quebec model was based to a large extent on the Ontario 

model, while attempting to remedy certain weaknesses identified 

with the Ontario legislation. As will be seen, a review of the 

situation in Quebec highlights the particular features that result 

from the transition from one type of legislation to another and 

the necessity for specific provisions governing that transition. 


37 Nitya lyer. (2002). Working Through the Wage Gap: Report of the Task Force on 
Pay Equity, pp. 66-67. (Report commissioned by the Attorney General of British 
Columbia.) 

38 Michael Baker and Nicole M. Fortin. (2000). Does Comparable Worth Work in 
a Decentralized Labor Market? Scientific Series. Montreal: CIRANO, p. 25. 


129 


Chapter 4 — The Proactive Model 


130 


Quebec's pay equity legislation applies to all organizations in the 
public and private sectors with 10 or more employees. Its scope is 
therefore virtually universal. The process set out in the legislation 
includes two main features: the pay equity committee and the pay 
equity plan. As shown in Table 4.5, employer obligations with 
respect to a committee and a plan vary with their size. 


Table 4.5: Application by organization size 


Size of Organization Pay Equity Committee Pay Equity Plan 


Organization with 100 Mandatory Mandatory 
or more employees 


Organizations with 50 Optional Mandatory 
to 99 employees Only obligation: 
joint process 


Organizations with Optional Optional 
fewer than Only obligation: 
50 employees determination 
of salary 
adjustments 


Thus, the framework is most rigid for organizations with 100 

or more employees, whereas organizations with fewer than 

50 employees have a great deal of latitude and are under no 
obligation to either create a pay equity committee or establish a 
pay equity plan. They need only determine salary adjustments. 


The timeframes for application of the legislation do not, however, 
depend on organization size, as shown in the table below. 


Table 4.6: Implementation deadlines 


Effective date for all employers November 21, 1997 


Completion of PEP (50 or more employees) 
or of salary adjustment determinations November 21, 2001 
(10-49 employees) 


Payment of the first adjustment November 21, 2001 


Payment of the last adjustment November 21, 2005 
(at the latest) 
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When the Act was adopted, several stakeholders argued that 

the four-year period for developing the pay equity plan was 

too long and was not justified. It turned out, however, that 

few organizations had even begun pay equity work by 
November 1997. The legislation does not stipulate an annual 
percentage but employers that chose to spread out payments are 
required to make equal payments in the prescribed timeframe. 


The Commission de |’équité salariale [Quebec pay equity Quebec pay equity 
commission] was created in November 1996, one year before the Commission had limited 
Act came into force for employers. The rationale was to allow the tae 
Commission to provide information and create the necessary 

training services and tools. The Commission, however, was 

hampered in its activities by underfunding. In the initial years, 

when it was responsible for preparing and widely disseminating 

informational material and for supporting the implementation of 

the legislation throughout Quebec, the Commission had a small 

staff of around only 20. As a result, many employers were also late 

in applying the Act, which meant substantial delays in the 

process. Faced with this situation, the Minister of Labour created 

the Bureau de I’équité salariale [pay equity office], a temporary 

agency intended to support mainly small- and medium-sized 

organizations. While it existed, the Bureau produced a number of 

very useful implementation tools. 


The Labour Court was responsible for hearing cases not settled 
by the Commission but when it was abolished, the Labour 
Commissioner assumed that responsibility. 


Universality of Application 


Quebec’s pay equity legislation applies to all economic sectors 

and organizations of 10 or more employees. In several respects, 
Quebec’s legislation took into account the lessons learned from the 
implementation of Ontario’s legislation. Where no male comparator 
exists for an employer, the Quebec legislation provides for proxy 
comparisons, even in the private sector. Furthermore, it provides for 
several wage comparison methods, also for the express purpose of 
ensuring that predominantly female job classes are not denied 
salary adjustments for lack of male comparators of the same value 
within the organization. 


In principle, the legislation applies, with few exceptions, to every All types of workers are 
employee on an employer's payroll, whether the employee fg conuast 
works part time or full time, or on a contract or temporary basis. : 

Some exceptions are made, for example, for executive managers, 

police officers and firefighters. 
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Joint employer-employee 
participation is provided for 
through pay equity 
committees. 


Employers are obliged to 
maintain pay equity. 
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Flexibility 

Again, based on the Ontario experience, a certain degree of 
flexibility was built into the Quebec legislation with respect to 
methodological criteria in order to adapt its implementation to 
different workplaces. This is the case, for example, with gender 
predominance in job classes and with wage comparison methods. 
Also, to reduce costs, the Act allows several employers to work 
together to develop certain aspects of their pay equity plans. 
Finally, sectoral joint committees were also provided for, subject 
to the Quebec pay equity commission initially approving these 
committees and the tools they develop. 


To ensure that this flexibility is not abused, the Act stipulates 
several times that every element of the process must be free of 
gender discrimination. 


Participation 

Joint employer-employee participation is provided for through pay 
equity committees, whose structure is determined under the Act. 
These committees must be created in all organizations with 100 or 
more employees, whether unionized or not. At least two thirds of 
committee members must be employee representatives and at least 
half of these must be women. The plan that each committee is 
responsible for developing is specifically aimed at employees who 
are represented on the committee. The responsibilities of the 
committee are very important and employees should raise any 
concerns they may have about the postings with the members of 
the committee. However, once employees have informed 
committee members of their comments and the committee has 
responded, they may no longer take their complaint to the 
Commission. The pay equity committee, where it exists, is 
therefore the sole recourse for employees who are represented on 
the committee, except in cases where committee members have 
acted in bad faith or in a negligent or discriminatory manner. Each 
committee member is entitled to receive training and access to 
relevant information. 


Pay Equity Maintenance 


Quebec's legislation includes an obligation to maintain pay equity 
and cites examples of several situations that justify special vigilance 
on the part of the employer. In fact, the employer has general 
responsibility for maintaining pay equity, except with respect to the 
renewal of a collective agreement, in which case the responsibility is 
shared with the union. No exception is made on the basis of 
bargaining power. Although the provisions governing pay equity 
maintenance are more detailed in the Quebec legislation than in 
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the legislation of other provinces, stakeholders in the field stress the 
need for a better legislative framework. 


Control and Auditing 


The Quebec legislation does not require employers to file reports 
with the Commission. However, the Commission may decide to 
conduct investigations on its own initiative. It must also produce 
reports at predetermined dates. The first report on organizations 
with fewer than 50 employees was produced in 2002. Moreover, 
the Commission has announced that a systematic sample audit 
program will be introduced. 


Pay Relativity 

The principle of universality in Quebec’s pay equity legislation 
was significantly compromised by the exception provided under 
Chapter IX — Provisions Applicable to Pay Equity and Relativity 
Plans Already Completed or in Progress. The legislation created, 
in addition to the general system applicable to all organizations, 
a system specific to organizations that had begun or finished pay 
relativity or pay equity plans before the Pay Equity Act came into 


force. 
“Pay relativity plans” refers to plans implemented by the Treasury Pay relativity plans and 
Board of Quebec in its capacity as an employer in the public and Chapter IX. 


parapublic sectors. The purpose of these plans was a global review 
of job evaluation and remuneration with special attention given 

to predominantly female jobs.3? Pay equity plans governed by 
Chapter IX included those that, when the legislation was passed, 
had been completed for at least 50 percent of predominantly 
female job classes, as well as those in which job evaluation had 
commenced. 


The provisions respecting these plans are primarily found in 
section 119 of the Pay Equity Act. Compliance criteria for these 
plans are fairly succinct. Moreover, participation and approval by 
employee representatives are not mentioned. Employers wishing 
to take advantage of Chapter IX were required to submit a copy 
of their plans to the Commission within a certain timeframe. The 
Commission then determined whether the plans were compliant 
with the legislation. 


About 160 employers, mostly large ones, took advantage of these Legal challenges to 
provisions and the Quebec pay equity commission approved the Chapter IX. 

vast majority of their plans. More specifically, it gave very wide 

approval to the wage relativity plans of the Treasury Board. 


39 Institut de recherche et d’information sur la rémunération (IRIR). (1 989). sit! 
Les principes de |’équité salariale et les approches dans le secteur public québécois. 
Montréal. 
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Two orders of pay 
equity legislation. 


Levels of compliance 
more limited. 
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Chapter IX and the decisions rendered by the Quebec pay equity 
commission regarding that chapter resulted in unions filing 
numerous legal challenges. The appeals filed in the Superior 
Court notably concern the unconstitutionality of Chapter IX and 
the fact that the Commission made its decisions without allowing 
the unions to intervene as interested parties while employers 
were permitted to do so. 


Another important case before the courts concerns the transition 
between the systems used to achieve pay equity under two 
different pieces of legislation: section 19 of Quebec’s Charter of 
Human Rights and Freedoms and the Pay Equity Act. Section 19 of 
the Charter prohibits wage discrimination based on 13 different 
grounds of discrimination prohibited in Quebec. Since the Pay 
Equity Act came into force, wage discrimination in predominantly 
female job classes is governed by that Act. However, the Pay 
Equity Act stipulates that any complaints pending with the 
Commission des droits de la personne et des droits de la jeunesse 
(Quebec human rights commission) regarding wage 
discrimination based on gender continue to be governed by 
Quebec’s Charter. On January 9, 2004, the Superior Court of 
Quebec ruled that Chapter IX was contrary to the Canadian 
Charter of Rights and Freedoms.*° 


One clear lesson from this experience is that proactive legislation 
cannot provide for two separate systems that are not subject to 
the same standards of compliance with the pay equity objective. 
While it is true that plans already completed when an act comes 
into force must be governed by specific provisions, these should 
not result in a double standard. The problems met by Quebec’s 
legislation are mainly attributable to this legislative choice, which 
was criticized by many groups when the initial bill was tabled in 
1995 and which continues to be roundly contested. 


Assessment of Results 


An August 2001 survey conducted by CROP for the Ordre des 
conseillers en ressources humaines et en relations industrielles 
agréés du Québec (CROP-ORHRI)*" of a representative sample of 
547 employers revealed that close to two thirds (65%) of Quebec 


40 Syndicat de la function publique c. Procureur général du Québec, [2004] J.Q. no. 21. 
For a discussion of transition issues, see Chapter 15. 


41 Ordre des conseillers en ressources humaines et en relations industrielles agréés 


du Québec et CROP. (2001). Etat des travaux sur I’équité salariale au Québec : 
Rapport final pour |’Ordre des conseillers en ressources humaines et en relations 
industrielles agréés du Québec. Available at http://www.portail-hri.com/ 
telechargement/section_actualites/2001/septembre/equite_salariale.pdf.asp. 

This survey was conducted three months before November 21, 2001, the 
deadline by which all pay equity plans were to have been completed in Quebec. 
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organizations had commenced work on pay equity. The figure is 
lower for organizations with 10 to 49 employees (59%) and 
higher for unionized organizations (79%). However, 46 percent 
of organizations stated that they had accomplished less than half 
the necessary work, while only 17 percent had already finished. 
Organizations with 10 to 49 employees cited a lack of information 
as the main reason for not having started the work, whereas 
organizations of 50 to 99 employees cited a lack of time. 


In the summer of 2002, research conducted for the Quebec pay Reasons employers gave 

equity commission by Léger Marketing showed that 39 percent Doane rsa mbyanceuecusec 
Piet ‘ . ; on limited understanding 

of 3,899 organizations in Quebec with 10 to 49 employees had An recGureee: 

finished the pay equity process, 8.0 percent had initiated the 

process, and 53 percent had not yet begun.*2 Analysis shows that 

those organizations which had failed to undertake pay equity work 

had done so primarily because they were unaware of the Act or did 

not understand it: 43 


» Some employers (19%) did not think the Act applied to 
them or did not know it existed. 


¥ Others (44%) did not think they had a pay equity problem, 
for one of the following reasons: 


¢ employee wages were based on tasks; 

¢ employees received equitable wages; 

¢ employees all received the same wages; 

¢ women employees were well paid; 

¢ employees were paid the minimum wage. 


> Some employers (19%) cited methodological issues, 
indicating that their organization had: 


¢ predominantly male job classes only; 
¢ predominantly female job classes only. 


> A few employers (8%) cited a lack of human resources 
or time.*4 


It should be noted that the lack of information attributable to the 
limited role played by the Quebec pay equity commission until 
2002 is likely an important factor in compliance results reported 
in this survey. 


42 Commission de l’équité salariale. (2002). L’Equité salariale un poids une mesure. 
Rapport du ministre du Travail sur la mise en oeuvre de la Lo/ sur l’equité salariale 
dans les entreprises de 10 a 49 personnes salariées. Quebec, p. 15. 


43 Ibid., Table V, p. 14. 
44 Each respondent could provide two answers. 
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Increases in wages following 
implementation. 


65% of organizations found 
pay equity positive overall. 
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Salary Adjustments for Female Workers 


Of the organizations taking part in the 2001 CROP-ORHRI survey, 
111 indicated that they expected a positive impact on wages for 
predominantly female job classes, amounting on average to 

4.9 percent. The 2002 survey conducted by Léger Marketing for 
the Quebec pay equity commission de l’équité s alariale du 
Québec indicated that the estimated average percentage increase 
in wages was 8.1 percent. For example, the following highly 
feminized occupations benefited from wage adjustments, 

ranging from 6.4 to 25.4 percent:*> 


» secretaries: +8.4 percent; 
» receptionists: +8.9 percent, 
» seamstresses: +6.4 percent, 


> daycare teachers: +25.4 percent. *° 


Effects on Organizations 


Three out of every five organizations employing 10 to 49 
employees surveyed by Léger Marketing in 2002 estimated that 
wage adjustments would be 1.5% or less of the total payroll. 47 


Results of the 2001 CROP-ORHRI survey show that administrative 
costs incurred by employers at the time of the survey48 ranged 
from $2,635 for organizations with 10 to 40 employees to $12,695 
for organizations of 100 or more employees. The majority of 
organizations with 10 to 49 employees in the Quebec pay equity 
commission's 2002 survey reported costs of less than $5,000. 


In terms of overall impact, 65 percent of organizations believed 
that implementing pay equity would have more positive than 
negative effects and that this was mainly due to greater 
effectiveness in pay practices, greater fairness in the organization, 
better labour relations, and an improved working environment. 
Finally, most respondents stated that employees viewed pay 
equity as positive. 


The findings of other surveys4? and those of the Quebec pay equity 
commission reached similar conclusions. *° Most respondents 
indicate that the effects of the legislation are positive, leading to: 


45 
46 
47 
48 
49 


Commission de |’équité salariale, supra, note 42, Table X, p. 21. 

Daycare teachers benefited from a sectoral committee initiative. 

Commission de |l’équité salariale, supra, note 42, p. 22. 

Including the cost of consultants, software and time spent on the project. 
Canadian Federation of Independent Business. (2002). 300 jours plus tard : les 
PME et I’équité salariale. Submission presented at the hearings of the Commission 
de l’équité salariale, Montréal. October 2002, p. 7. See website: 


http://www.fcei.ca/quebec/Equite/1106.pdf. 


50 Commission de I’équité salariale, supra, note 42, Table XIll, p. 24. 
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» a better understanding of what employees do (31%); 
» job descriptions for staff (29%); 
» updated pay policies (27%). 


It is interesting to note that these observations are highly 
convergent and agree with the findings of the Ontario studies. 
One can be justified in arguing that this rationalization of human 
resources management practices may become an important 
competitive factor in the future, favouring the organizations that 
implemented pay equity under proactive legislation. In an 
economy that is increasingly skills-based, these pay equity effects 
on organizations may be significant. 


As of yet, there has been no study examining other effects on 
female workers (e.g., co-workers or employers who have an 
increased appreciation of the value of women’s work). There is 
reason to believe that the effects observed in Ontario and stated 
earlier will also be found in Quebec, especially since joint pay 
equity committees are mandatory in all organizations in Quebec 
with 100 or more employees, even if there is no union. 


Non-Unionized Female Workers 


As in Ontario, the situation of non-unionized female workers in 
Quebec remains a concern despite the adoption of the Act. In 
fact, the results of various surveys show that organizations with 
one or more unions were found to have achieved better results. 
The report of the Quebec pay equity commission states that 


[TRANSLATION] In this regard, the survey of the 
organizations revealed that, among the 
organizations that had finished implementing pay 
equity, there was a close correlation (over 80% on 
average) at every step between the presence of a 
union and progress by the organization in 
completing the process. Conversely, 87 percent of 
the organizations that had not begun the pay 
equity process did not have a union. Moreover, 
[...] 85 percent of organizations with 10 to 

49 employees had no union.>! 


Large numbers of non-unionized female workers who would 


require more information to better understand the content of the 


pay equity process can be found in small organizations that have 
no obligation to create either a pay equity committee or a pay 
equity plan. 


51 Commission de l’équité salariale, supra, note 42, p. 30. 


Quebec findings are very 
compatible with findings 
of Ontario surveys. 


Non-unionized female 
workers concentrated in 
small organizations. 


137 


Chapter 4 — The Proactive Model 


The proactive approach 
provides many advantages. 
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[TRANSLATION] Without information and support, 
particularly from the Quebec pay equity 
commission, these female workers must rely solely 
on the good faith of the employer to inform them 
of the processes under way to achieve pay equity 
in their organization. °2 


Female workers may bring their case before the Quebec pay equity 
commission, but it is likely that fear and the possibility of being 
fired deters them despite protection provided in the legislation 
from employer reprisals. According to many stakeholders, for these 
female workers to benefit from the Act, the Quebec pay equity 
commission must establish audit programs for organizations to 
deter employers from circumventing the Act or failing to comply. 


Conclusion 


In our discussion of the impact of proactive legislation in Ontario, 
we noted that there is some evidence that the pay equity 
process had a positive impact on workplace relationships and 

the understanding of women’s work. It is to be expected that 
these effects would also be noted in Quebec in light of the 
collaborative model established for formulating pay equity plans, 
which provides for the participation of non-unionized as well as 
unionized workers. 


Our review of the Ontario and Quebec experiences allows us to 
list some important lessons learned: 


Advantages: 


> Proactive pay equity legislation has benefited some women, 
resulting in numerous pay equity adjustments for 
employees in predominantly female job classes. 


> These adjustments are made within a relatively short 
timeframe, in contrast to the very long complaint-based 
process under section 11 of the Canadian Human Rights Act 
or Quebec’s original process under section 19 of Quebec’s 
Charter of Human Rights and Freedoms. 


> These adjustments correspond to a relatively moderate 
percentage of the payroll, usually under 2.5%. 


> Retroactivity costs are incurred only if the employer exceeds 
the deadlines set by the Act. 


> Employers have found the impact to be positive in terms of 
the pay system, staffing, labour relations, the perception of 
equity, and the work environment. 


52 E£. Déom and J. Mercier. (2001). “L’équité salariale et les relations du travail : 
des logiques qui s’affrontent.” Recherches féministes. Vol. 14, No. 1, p. 56. 
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» Employers consider that the positive effects outweigh the 
negative ones. 


» For female workers, these adjustments have a positive 
impact on their financial independence, both in the short 
and long term. 


» The pay equity exercise results in a better perception of 
women’s work in the workplace and increases women’s 
self-respect and sense of dignity. 


» There is a negligible negative impact on the employment 
level for women who have benefited from the process. 


Disadvantages: 


» In Ontario, methodological problems have resulted in a Disadvantages of existing 
compliance rate that seems relatively low in many Pred cM en Pals atlon: 
organizations, notably owing to the wage comparison 
method and the absence of male comparators. 


» In Quebec, a lack of adequate support for implementation — 
of the Act by the Quebec pay equity commission resulted 
in organizations delaying the pay equity process. 


» In addition, this lack of support also helped maintain a 
certain ignorance and lack of understanding of the Act’s 
objectives, particularly among organizations of fewer than 
50 employees. 


» The existence of a dual system under Quebec’s legislation 
has resulted in numerous disputes and delays in the public 
and parapublic sectors. 


» Non-unionized female workers appear to have been 
overlooked in both Acts. 


» The lack of systematic audits of organizations in both 
provinces has encouraged a number of organizations to 
avoid complying with their legal obligations. 


» Neither the Quebec nor the Ontario legislation properly 
accommodates small organizations by providing clear and 
specific guidance or setting out specific requirements 
regarding their obligations under the law. 


Overall, proactive legislation has had a very positive impact. It is Cheaper for employers and 
also true that these laws have had a narrower scope than expected acct ety AO Ene aL. 

and have led to some problems. Nevertheless, at this time, it must 

be said that proactive legislation has resulted in the greatest 

number of female workers obtaining concrete recognition of a 

fundamental right that had long been promised, and this without 

lengthy and costly litigation. Although surveys and studies have 

helped to identify the reasons for these problems, the next step 

is to draw on lessons learned and to provide solutions and best 


practices for overcoming them. 
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Chapter 5 - The Recommended Model 


In earlier chapters of this report, we have shown the persistence 
of gender-based wage discrimination, and we have described the 
legislative and policy responses within Canada and elsewhere to 
the problem. We have also assessed the effectiveness of the 
current regime in place in the federal jurisdiction under section 11 
of the Canadian Human Rights Act (CHRA).! 


As we indicated, this assessment has led us to the conclusion that 
the complaint-based model currently in place has not proved to 
be an effective means of achieving the goal of equal pay for work 
of equal value. We are therefore recommending that new pay 
equity legislation be enacted. 


In this chapter, we outline the basic principles which underlie the 
model we are recommending to replace the current legislation. 
In later chapters, we will be addressing specifically a number of 
particular issues which arise in connection with this proposed 
model, and will make more detailed recommendations. 


In our consultations with those affected by federal pay equity 
legislation and other interested observers, we heard general 
acknowledgement that the objective of equal pay for work of 
equal value is an important goal, and that the current system has 
not proved to be a satisfactory means of working towards this 
goal. In articulating these principles, we are building on this 
consensus to outline what we think will be a feasible and 
sustainable system for making progress in reducing that part of 
the wage gap which is attributable to gender discrimination. 


Equal pay for work of equal value should be a 


cornerstone of employment practices in our society. 
It is not optional. We believe that it is an obligation 
that every employer should respect, and a right to 
which every employee is entitled. We also believe 
that it is inappropriate to rely on complaints (or the 
threat of complaints) to achieve compliance. The 
current approach disadvantages the very people that 
the legislation should aim to protect—i.e. those who 
have less education or resources, and those who are 
not represented by a more influential agent. 


Hay Group Ltd. Presentation to the Pay Equity Task Force, 
June 2002, p. 2. 


1 Canada. Canada Human Rights Act. R.S.C. 1985 c. H-6. 


New pay equity legislation 
required. 


General acknowledgement 
that current legislation is 
not effective. 
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Labour standards legislation. 
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[TRANSLATION] According to Judy Fudge, Canada is 
a world leader when it comes to pay equity. We must 
congratulate ourselves on this, but, as we know, we 
have still not achieved our goal and the current 
legislation is flawed. We hope that the work of the 
Task Force will be inspired by past successes at both 
the federal and provincial levels, and will improve the 
tools at our disposal. This will enable Canada to 
continue to play its leadership role at the international 
level, while the federal government does the same 
nationally. 


New Brunswick Pay Equity Coalition. Submission to the 
Pay Equity Task Force, June 2002, p. 3. 


A Legislative Home for Pay Equity: Human 
Rights or Labour Law? 


We have traced the origins of efforts to confront and address 
wage discrimination, and we have described the history of 
legislative responses to this issue in Canadian jurisdictions. The 
struggle to eliminate wage discrimination has been manifested 
in two different kinds of legislation—labour legislation and 
human rights legislation. 


One of the most challenging aspects of our inquiries has been 
deciding which of these legislative rubrics is the most appropriate 
conceptual home for 21st century pay equity legislation. These 
two types of legislation are very different in terms of history, 
conventions, public perception and juridical focus, even though 
either could serve as a hospitable framework for addressing the 
issue of pay equity. 


Labour Legislation 


Two basic kinds of labour legislation regimes have been put in 
place in every Canadian jurisdiction to protect workers and to 
assure them of at least a minimum level of terms and conditions 
of employment. 


The first of these regimes is labour standards legislation, which 
regulates the terms of employment with relation to such things 
as wages, hours of work and notice of termination, and which 
provides for the maintenance of health and safety standards in 
the workplace. Under this kind of legislation, a regulatory 
apparatus permits all workers, both unionized and non-unionized 
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to assert their entitlement to the basic standards laid out in 
these statutes. 


The second type of regime is collective bargaining legislation, Collective bargaining 
which gives workers the right to associate and to choose to be legislation. 
represented by a trade union in negotiating the terms and 

conditions of their employment with the employer. 


Collective bargaining legislation, which dates back to the 

19th century, has clearly affirmed that workers are entitled, as 

a matter of social policy, to a basic level of economic security, 
predictability and fairness in their working lives. This kind of 
legislation, in particular, conveys the message that there must 
be ways for workers to insist that their interests be considered in 
the management and operation of the organizations which 
employ them. 


This has provided a useful framework which has permitted trade 
unions and employers to discuss a varied and evolving range of 
workplace issues, including issues of workplace equality and 
human rights. In fact, in many workplaces, collective agreements 
gave rise to the first anti-discrimination policies for workers, 
without any additional legislative support. 


Labour standards legislation also provides a regulatory 
mechanism which enables non-unionized workers to obtain 
assistance if they wish to challenge their employers or engage 
them in a discussion of workplace issues. 


Government labour departments or their equivalents throughout 
Canada have now accumulated many decades of experience in 
investigation, adjudication and enforcement—often associated 
with implementing labour standards legislation—and in the more 
facilitative role of resolving conflict, providing advice and 
promoting constructive discussion between employers and their 
employees. This latter role is often associated with collective 
bargaining relationships, but has also been played to effect in 
bringing about compliance with labour standards legislation. 


There would thus be a number of advantages to placing pay 
equity legislation within the framework of other labour legislation: 


> It would make it possible to dovetail the pay equity process 
with other aspects of determining wages and working 
conditions, whether under labour standards legislation or 
collective bargaining legislation. 


> It would enable the parties to draw on the sophisticated 
expertise at Human Resources Development Canada 
(HRDC) and elsewhere, which has evolved in relation to a 
wide range of workplace issues. Many of the participants in 
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our consultation process have expressed their confidence in 
the structure now in place in the Labour Program at HRDC 
as a source of expert and impartial support in labour 
standards and industrial relations questions. 


In their brief to the Pay Equity Task Force (June 2002), Federally 
Regulated Employers — Transportation and Communications 
(FETCO) made the following comments: 


It’s FETCO’s belief that the regulatory role for equal 
pay federally should be given to an agency of 
government whose primary role relates to workpiace 
matters. This should be the Labour Program at 
Human Resource Development Canada, which is 
responsible for, among other things, the three Parts 
of the Canada Labour Code. [...] 


We believe that there are substantial arguments that 
can be made to support this recommendation: 


» HRDC already has a role in human rights related 
to matters in pay equity, employment equity, and 
sexual harassment and so are familiar in dealing 
with the workplace parties on such issues. 


» The Federal Mediation and Conciliation Service 
(Part 1) and the Operations Directorate, which is 
responsible for Parts II and Ill, have the skills and 
resources to assist the parties in dealing with pay 
equity issues. 


» HRDC has a history of handling disputes in a 
problem solving way which is what is needed— 
and is clearly lacking now—in equal pay 
enforcement. 


» HRDC has an enviable history of working jointly 
with the workplace stakeholders when it comes to 
statutory and regulatory development and in 
enforcement. 


» HRDC also has the experience of dealing with the 
public service through Part Il of the Code which 
covers the federal government. 


» The history of equal pay federally has shown that 
it is intrinsically linked to collective bargaining 
and much is to be gained in giving the same 
agency responsibility for enforcement of both. 

Federally Regulated Employers — Transportation and 


Communication (FETCO). Submission to the Pay Equity 
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The Canadian Bankers Association took essentially the same 
position in their brief to the Task Force, contemplating that the 
basic principle of equal pay might be stated in human rights 
legislation, with the regulatory requirements administered 

by HRDC. 


For many employers, the process of determining pay equity 
issues is very closely linked with their collective bargaining 
relationships. Where pay equity has become an issue, whether 
because of a complaint or because a bargaining partner has 
raised it, collective bargaining will be affected by the efforts to 
close the wage gap. Similarly, the pay equity analysis which is 
undertaken will be influenced by the nature of the collective 
bargaining relationship and by the context created by other 
bargaining priorities. 


Treating pay equity legislation as labour legislation constitutes an 
acknowledgment of the significant role of trade unions in relation 
to the pay equity issue. As we have seen, unions have played an 
important role historically in identifying sources of workplace 
discrimination and in pushing for rectification of discriminatory 
practices. In our discussions with them, workers’ organizations 
argued that they should continue to have a significant voice in 
the resolution of wage discrimination against their members. 
Though the majoritarian nature of decision making by trade 
unions has led to criticism of their ability to effectively represent 
the interests of minorities within their bargaining units, many 
unions have accepted the challenge of examining their own 
policies and practices with a view to removing possible sources 
of discrimination. 


No union, today, would back bargaining demands 
intended to reintroduce men’s wage premium. The 
majority of unions, including many of those most 
identified with male privilege in the past, have 
publicly committed themselves to gender equality 
programs, and many have been involved in pay 
equity negotiations. 

Anne Forrest. (2003). After the Pay Equity Award: Can 
Collective Bargaining Maintain Equal Pay for Work of Equal 


Value? Unpublished research paper commissioned by the 
Pay Equity Task Force, p. 38. 


It is more than half a century since the basic elements of Labour legislation has been 
Canadian labour legislation were put in place. The federal eid more than half 
government enacted a statute protecting and promoting 

collective bargaining in 1944, and this example led to the 
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Labour relations boards 
have established a strong 
reputation for fair decision 
making. 


Fundamental rights have 
been a prominent feature 
of public debate in Canada. 


Supreme Court of Canada: 
human rights legislation has 
a “quasi-constitutional” 
status. 
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passage of similar legislation in other jurisdictions shortly after 
that. The oversight agencies connected with the administration 
of labour legislation, particularly labour relations boards and 
arbitrators, have established a strong reputation for fair, 
responsible and imaginative decision-making. The courts have 
shown a high degree of deference to the oversight agencies’ 
decisions because of their experience and expertise, and this has 
permitted the development of a body of jurisprudence which is 
quite coherent and which reflects the particular dynamics of the 
relationships between employers and their employees. 


Human Rights Legislation 


Since the first piece of human rights legislation was enacted in 

a Canadian jurisdiction in 1947,2 governments have tried to 
articulate essential rights which all citizens should enjoy, and 
which should be respected in their dealing with governments 
and with private actors whose decisions affect their interests. 
The definition of these fundamental rights has been a prominent 
feature of public debate in Canada in the past several decades, 
and the discourse of equality and civil rights has become familiar 
to all Canadians. In her report, Margot Young states that: 


Such legislation has been found to be law of 
fundamental importance, incorporating certain 
basic goals of our society. Thus, human rights 
legislation’s quasi-constitutional nature flows from 
the way in which it can be understood as a 
“blueprint” for a desirable society.+ 


Even prior to the advent of the Canadian Charter of Rights and 
Freedoms (the Charter), it was argued that human rights 
legislation should have some kind of privileged status, and should 
constitute a standard against which other legislation and the 
conduct of social actors should be measured. With the enactment 
of the Charter, this idea became much more focused. Among 
other things, it was necessary to define specifically the status of 
human rights legislation in contradistinction to the constitutional 
position of the Charter. The idea that human rights legislation, 
though not strictly speaking constitutional, has a “quasi- 
constitutional” status has been supported in a number of cases 
by the Supreme Court of Canada. In Insurance Corporation of 
British Columbia v. Heerspink,4 one of the majority judgments 
remarked that a provincial human rights code “is not to be 


2 Saskatchewan. Saskatchewan Bill of Rights Act, S.S. 1947. 


3 Margot Young. (2002). Pay Equity: A Fundamental Human Right. Status of Women 
Canada, p. 5. 


4 Insurance Corporation of British Columbia v. Heerspink. [1982] 2 S.C.R. 145. 
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treated as another ordinary law of general application. It should 
be recognized for what it is, a fundamental law.” This idea was 
expanded in the decision in Winnipeg School Division No. 1 

v. Craton> in the following comment of Mcintyre, J.: 


Human rights legislation is of a special nature and 
declares public policy regarding matters of general 
concern. It is not constitutional in nature in the 
sense that it may not be altered, amended or 
repealed by the Legislature. It is, however, of such 
nature that it may not be altered, amended or 
repealed, nor may exceptions be created to its 
provisions, save by clear legislative pronouncement. 


With respect to the Canadian Human Rights Act itself, the Supreme Court of Canada: 
Supreme Court has commented: pO CUS ieee cals 
remedial. Remedies must be 

[The Canadian Human Rights Act] is not aimed at effective. 


determining fault or punishing conduct. It is 
remedial. Its aim is to identify and eliminate 
discrimination. If this is to be done, then the 
remedies must be effective, consistent with the 
“almost constitutional” nature of the rights 
protected.® 


As the passage above indicates, accompanying this evolving Focus is now on systemic 
description of the significance—indeed primacy—of human OU 

rights legislation is an increasing emphasis on the systemic nature 

of discrimination and on the remedial aspects of legislation. 

Human rights legislation does contemplate the possibility of 

imposing sanctions on unacceptable conduct, and compensating 

individuals for specific harm. There is no doubt, however, that 

the focus is now on systemic discrimination and on social and 

institutional mechanisms for the elimination of discriminatory 

practices. 


Placing pay equity legislation under the legislative rubric of 
human rights enactments would be appropriate for a number 
of reasons: 


>» The characterization of pay equity legislation as human Pay equity is a 
rights legislation makes it clear that, in its essence, an fundamental right. 
entitlement to equal pay for work of equal value is a 
fundamental right, and that wage anomalies which are 
attributable to gender are instances of systemic 
discrimination. The problem of wage discrimination is, in 
this context, not in the same category as other concerns 


5 Winnipeg School Division, No. 1 v. Craton. [1985] 2 S.C.R. 150. 
6 Robichaud v. Canada (Treasury Board). [1987] 2 S.C.R. 84, at 90. 
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about wages and working conditions which are addressed 
through regulatory labour legislation or through the 
institution of collective bargaining. 


Human rights legislation has >» The “quasi-constitutional” status which has been accorded 

“eabhconstitotionar’, Seatals. to human rights legislation would further underline the 
fundamental character of women’s right to equality in the 
workplace. The language of the courts, which has gradually 
percolated into public consciousness, has portrayed human 
rights legislation as the attempts of a society to define its 
basic values—values which are essential to assure citizens 
that their dignity as persons will be respected. Without a 
clear conception of these values, a society cannot have 
confidence that all its members will be able to reach their 
full potential. 


> As quasi-constitutional enactments, the provisions of human 
rights legislation are entitled to the most generous and 
purposive interpretations of their meaning. In disposing of 
issues to which the legislation is relevant, actors must be 
alert to the possibility that their decisions or their practices 
will be in conflict with the fundamental values enunciated 
there, and must therefore become skilled at identifying and 
preventing discrimination. 


Human rights cannot be >» If we characterize human rights legislation as a statement of 

waived Or COME Oces a society’s fundamental values, it follows that these rights 
cannot be waived or compromised through other kinds of 
social or economic transactions. 


In the absence of legislation aimed specifically at the issue of pay 
equity, as we have seen, trade unions have had some success 
persuading their employers to carry out pay equity analysis and 
wage adjustment. In this context, however, pay equity becomes a 
bargaining issue like any other, and the interests of those who 
stand to gain from these provisions can be traded off against the 
interests of those who are more vocal or who have more 
influence on the course of negotiations. In this environment, 
both the parties to the negotiations and those charged with 
facilitating these relationships and minimizing industrial conflict 
place the emphasis on reaching “the deal” through a process of 
trading off gains and losses. 


ae ve ae It should not be forgotten that one of the reasons for the 

uman ri s legisiation . . . oh 

Mees it Slorethatibeanncts oo human rights legislation was the vulnerability of 

be bargained. the groups whose rights are protected. Putting pay equity on the 


bargaining table along with many other bargaining priorities 
means exposing the rights of groups defined as vulnerable in a 
process where there may be significant pressure to compromise 
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or withdraw, or to yield to the forcefulness of other participants 
in the bargaining. It is possible, of course, to formulate labour 
legislation in a manner which would protect the integrity of 
claims for pay equity. However, assigning pay equity to that 
legislative category in which fundamental human rights have 
been addressed would make clear that this issue should not be 
subject to the same kinds of pressures which attend other 
bargaining issues. 


Leaving pay equity matters exclusively within the 
purview of collective bargaining could undermine 
equality rights rather than enabling collective 
bargaining and equality principles to work in concert 
and mutually reinforce each other. In particular, if pay 
equity matters form part of the regular course of 
collective bargaining, they would be vulnerable to 


trade-offs just like any other issues that are on the 
bargaining table. 


Mary Cornish, Elizabeth Shilton and Fay Faraday. (2002). 
Canada’s International and Domestic Human Rights 
Obligations to Ensure Pay Equity: Obligations to Design an 
Effective, Enforceable and Proactive Federal Pay Equity Law. 
Unpublished research paper commissioned by the Pay 
Equity Task Force, pp. 46-47. 


Despite the fact that the courts have regarded human rights 
legislation as having quasi-constitutional status, the courts have 
not, in some respects, accorded human rights tribunals the same 
kind of deference which they have shown to labour tribunals.” 
This has in part arisen out of the reservations expressed by the 
courts about the expertise of human rights agencies in comparison 
to that of judges where fundamental rights are concerned. 


In other parts of this report, we have expressed our view that the Highly specialized expertise 
effective analysis and oversight of pay equity issues requires a Sian overanner 
highly specialized expertise. It is likely, therefore, that any pay 

equity oversight agency could claim to have expertise of a 

different kind than that available in the courts, and that it would 

therefore be entitled to judicial deference. 


Pay Equity: A Fundamental Right 


Though there are arguments in favour of placing pay equity 
legislation in the category of either labour legislation or human 


7 See, for example, Cooper v. Canada (Human Rights Commission). [1996] 
3 S.C.R. 854. 149 
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Central focus of pay equity 
legislation is elimination of 
discrimination. 


Legislation must make it 
clear that pay equity is a 
fundamental right. 
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rights legislation, we have concluded that it should be 
characterized as human rights legislation. 


At the heart of the principle of equal pay for equal value is a 
concern with systemic discrimination, and with pay practices 
which have routinely overlooked or devalued important aspects 
of the work done by women. We think that the elimination of 
discrimination should be the central focus of pay equity 
legislation, and consequently that it should be characterized as 
human rights legislation. 


Despite the many successes which labour legislation has had in 
protecting workers’ interests, that legislative regime has features 
which make it less than perfectly suited to the issue of pay equity. 


Though there are, and ought to be, strong links between 
collective bargaining and any pay equity process, we think 
compelling reasons exist for a legislative solution which does not 
align the process for attaining pay equity exactly with collective 
bargaining relationships. 


In Chapter 16, we will be arguing that the current configuration 
of bargaining relationships has, for various reasons, replicated 
occupational segregation and an imbalance of bargaining power, 
and has thus reinforced the conditions in which wage 
discrimination arose in the first place. This is true even if one 
looks only at the situation of unionized workers; it is even truer if 
one takes into account the situation of non-unionized workers. 


It is necessary, in our view, that the legislation make it clear that 
pay equity is a fundamental right which is owed to all female 
workers, whether they are represented by a union or not, and 
that the legislation apply consistently in all parts of the 
workplace. Women workers have certainly benefited, as all 
workers have, from the protection available through labour 
legislation. The problem of wage discrimination arises, however, 
because they are women, not because they are workers. We 
believe that characterizing a pay equity statute as human rights 
legislation reflects this fact. 


A Stand-Alone Pay Equity Statute 


In its current form, pay equity legislation in the federal 
jurisdiction consists of a series of provisions in a general human 
rights statute, the Canadian Human Rights Act. We have 
considered the option that the changes we believe to be 
necessary could be made through the process of amendment to 
that Act. We have also considered the alternative of a specialized 
pay equity statute, of the kind which is in place, for example, in 
Ontario or Quebec. 


Pay Equity: A New Approach to a Fundamental Right 


We have expressed the view that the right to pay equity is a 
fundamental right, like other rights which are articulated in the 
Canadian Human Rights Act. The problem of eliminating wage 
discrimination, however, has its own distinct character. In other 
parts of this report, we will be discussing in detail the many 
technical and procedural questions which arise in connection 
with strategies for reducing the wage gap. These technical and 
procedural aspects of the pay equity question separate it 
conceptually from other issues addressed in the context of 
broadly framed human rights legislation. 


We have concluded that the most effective way of addressing the Separate pay equity statute 
problem of wage discrimination is through a separate pay equity CUS OT ects: 
statute that can provide the specialized technical framework 

required. An analogy has been drawn with the process of 

reflection which led to the passage of a federal statute to address 

the peculiar requirements of employment equity: 


Specialized pay equity legislation is best able to 
define the right to pay equity in sufficiently detailed 
and concrete terms as will enable the workplace 
parties to act on their obligations and to pre-empt 
litigation on procedural or definitional matters. As has 
been done with the Employment Equity Act, 1995, 
specialized pay equity legislation can best be tailored 
to respond precisely to the unique patterns of 
systemic discrimination which give rise to sex-based 
discrimination. It can best be tailored to provide 
appropriate remedies for achieving substantive 
equality in this precise aspect of the employment 
relationship. 

Mary Cornish, Elizabeth Shilton and Fay Faraday. (2002). 
Canada’s International and Domestic Human Rights 
Obligations to Ensure Pay Equity: Obligations to Design an 
Effective, Enforceable and Proactive Federal Pay Equity Law. 
Unpublished research paper commissioned by the Pay 
Equity Task Force, p. 51. 


We do not think that the removal of pay equity provisions from 
the Canadian Human Rights Act and the creation of a separate 
pay equity statute would derogate from a pay equity act’s status 
as human rights legislation. One writer recently commented: 


My argument is that this concern about judicial 
interpretation alone ought not to determine 
whether pay equity provisions are retained within 
the Canadian Human Rights Act. [...] First, pay 
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equity measures share enough of the hallmarks of 
legislation granted a large and liberal 
interpretation that a sound case can be made for 
continued application of such interpretive 
principles to them. Second, critical commentary 
on judicial interpretation indicates an organic 
interpretation is applied increasingly by the 
judiciary even in cases where the formal markers 
supporting such an interpretation are not present.® 


An example of this kind of judicial approach is found in the 
following comments of Evans, J. in Canada (Attorney General) 

v. Public Service Alliance of Canada (T.D.),? which indicate that he 
drew no important distinction between the essential character of 
the Canadian Human Rights Act and that of the separate pieces of 
pay equity legislation in place in other jurisdictions: 


Parliament was aware that section 11 represented 
more a statement of principle than a complete 
prescription. It is consistent with Parliament's 
intention that the “living tree” of the Act should 
be nourished by the experience of other 
jurisdictions in dealing with the social injustice at 
which section 11 is aimed: systemic wage 
discrimination for work of equal value resulting 
from the historical segregation of the labour 
world by gender, and the undervaluation of 
women’s work. 


Similarly, the Government of Canada addressed the issue of 
employment equity by enacting a new and separate statute, 
rather than amending the Canadian Human Rights Act, whose 
purpose it is to eliminate discrimination. The fact that these 
employment equity provisions are not part of the CHRA in no 
way weakens their effectiveness. The work done by the Canadian 
Human Rights Commission and the Canadian Human Rights 
Tribunal to explore the general nature of discrimination and to 
comment on its implications would continue to inform 
interpretations of any separate pay equity statute; at the 

same time, the examination of discrimination in a specific 
context under this separate statute would no doubt contribute 
something to the concept of discrimination evolving in human 
rights tribunals. 


8 Margot Young, supra, note 3. 


9 Canada (Attorney General) v. Public Service Alliance of Canada [2000] 
1 F.C. 146 (T.D.). 
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A Positive Obligation 


In our discussions with section 11 stakeholders, they all 
acknowledged that the legislation creates an obligation to refrain 
from discrimination on the basis of gender. They further 
acknowledged that this obligation is positive; that is, it requires 
employers to take the initiative to examine their own practices 
and to eliminate those compensation practices which are 
discriminatory. 


Stakeholder recognition of this obligation is consistent with the 
direction recently taken by the Supreme Court of Canada in 
describing employer responsibility for maintaining a workplace 
that protects the human rights of the employees. In British 
Columbia (Public Service Employee Relations Commission) v. British 
Columbia Government and Service Employees’ Union (the Meiorin 
case),!° the Supreme Court of Canada made it clear that the 
responsibility of an employer goes beyond reacting to a particular 
issue of discrimination when it arises, and even beyond the notion 
of “accommodation” as it has been understood to this point: 


Employers designing workplace standards owe an 
obligation to be aware of both the differences 
between individuals, and differences that 
characterize groups of individuals. They must build 
conceptions of equality into workplace standards. 
By enacting human rights statutes and providing 
that they are applicable to the workplace, the 
legislatures have determined that the standards 
governing the performance of work should be 
designed to reflect all members of society, in so far 
as this is reasonably possible. [...] To the extent 
that a standard unnecessarily fails to reflect the 
differences among individuals, it runs afoul of the 
prohibitions contained in the various human rights 
statutes and must be replaced. 


The pay equity legislation which has been based on this premise 
of positive obligation is commonly referred to as “proactive 
legislation.” Though some employers have argued that the word 
“proactive” should not be used in the context of this review 
because of its association with the particular legislative initiatives 
taken in Ontario and Quebec, the term is so common in the 
academic literature and in the discourse of those with an interest 
in pay equity legislation that we think it is the best way to 
encapsulate the kind of legislation we will be proposing. 


10 British Columbia (Public Service Employee Relations Commission) v. British Columbia 
Government and Service Employees’ Union (the Meiorin case). [1999] 3 S.C.R. 3, 
File no. 26274 at 68. 
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We have described the features of proactive legislation in 
Chapter 4 and it is not necessary to do more here than 
summarize the aspects of such legislation which seem to us to 
justify the recommendation which follows. 


» Proactive legislation clarifies the responsibilities of 
employers and other stakeholders, and sets out standards 
for them to meet. 


» Rather than requiring vulnerable employees to establish the 
existence of discrimination, proactive legislation places the 
onus on the employer, who has the means to alter 
compensation practices, and to demonstrate that the 
possibility of discrimination has been examined and 
discriminatory practices removed. 


A proactive model ensures that everyone in the 
workplace is covered. No employee is forced to 
complain to get what they are entitled to. 


Canadian Union of Public Employees (CUPE) - British 
Columbia. Submission to the Pay Equity Task Force, 
May 2002, p. 5. 


A proactive model: 


» Provides opportunities for consistent and universal 
implementation and monitoring of the statutory standards 
for pay equity. 


» Signifies that vigorous action to combat discrimination is 
being taken by government and by the parties to 
employment relationships. 


» Provides greater assurance that employees will be involved 
in the process of achieving pay equity. The struggle to 
eliminate systemic discrimination is more a process of 
changing attitudes and habits than of imposing sanctions 
on individual conduct, and broad-based participation in a 
clear process assists with this transformative objective. 
Engaging with issues of discrimination has had a clear effect 
on the attitudes not only of employers, but of employees 
and their representatives."! 


'l This view was expressed, for example, in the presentation made to the Pay 
Equity Task Force by the United Steelworkers of America in June 2002. 
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The proactive model [...] can actively and positively 
promote climate change through education, 
publications and tools [...]. The phased-in 
introduction of proactive models is useful in 
providing a transition period for employers and 


unions to become versed in pay equity issues. 


Judith Davidson-Palmer. (2002). Assessing Pay Equity 
Implementation, Monitoring and Enforcement Models. 
Unpublished research paper commissioned by the Pay 
Equity Task Force, p. 23. 


Though the information we have gathered concerning the Proactive approach results in 
experience in Ontario, which has had the longest experience higher level of compliance. 
with proactive pay equity legislation in Canada, does not indicate 

that this regime has been completely successful in bringing 

about compliance, it does appear that the level of compliance is 

higher under this kind of system than it is under complaint-based 

regimes or those which rely exclusively on an audit system. The 

caveat attached to this is that there must be adequate support 

from the regulatory agency: 


It appears that the detailed requirements and follow- 
up and support of the responsible agency are 
important aspects of a model in promoting 
compliance. It also suggests that compliance may 
come more readily at the outset with a proactive 


model, which has implications for resources, both 
human and financial. 


Judith Davidson-Palmer. (2002). Assessing Pay Equity 
Implementation, Monitoring and Enforcement Models. 
Unpublished research paper commissioned by the Pay 
Equity Task Force, p. 16. 


It is our view that proactive legislation is most suited to Proactive approach 
supporting and ensuring systemic change in existing better ree to promote 
discriminatory practices. Though it has been suggested to us by SEE Spear: 

some employers that this kind of legislation is based on an 

offensive assumption that all employers are guilty of discrimination 

and need to be regulated, this does not seem to us to accurately 

characterize the proactive model. Rather, the premise is that 

there is evidence of wage discrimination in Canadian workplaces 

and that effective strategies must be consistently applied to 

eliminate this discrimination. It is always open to employers who 
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have taken the initiative to close the wage gap in their own 
workplaces in a conscientious way to demonstrate that their 
practices meet the standards laid out in the legislation. 


5.1 The Task Force recommends that Parliament enact new 
stand-alone, proactive pay equity legislation in order 
that Canada can more effectively meet its international 
obligations and domestic commitments, and that such 
legislation be characterized as human rights legislation. 


Comprehensive Legislation 


In Chapter 6, we will be looking at particular issues related to the 
possible scope of new pay equity legislation. It is sufficient to say 
here that we think it follows from our conclusion that pay equity 
is a fundamental right and that the legislation should be framed 
in a way which makes this right a reality for the largest number 
of people. 


Existing pay equity legislation has, for a variety of practical and 
political reasons, been restricted in scope. In some jurisdictions, 
the coverage of legislation specifically addressing pay equity has 
been limited to the public sector, or even just the Public Service. 
In some cases, the definition of employment relationships which 
are covered under the legislation has been drawn narrowly 
enough to exclude many of the kinds of contractual 
arrangements or contingent employment arrangements, and 
many of the compensation practices, that have been increasing 
in importance in the Canadian workforce. There are also 
limitations on the size of businesses which fall under legislation, 
based on practical difficulties associated with conducting rigorous 
job evaluation in small workforces. 


Smaller employers with fewer employees should be 
allowed to develop appropriate evaluation systems to 
meet their requirements, provided that those systems 
be free of gender bias. There is no reason to exclude 
smaller employers, particularly given the high 
proportion of women employed in this sector. Pay 


equity requirements should be expected of all 
employers, including new employers which come 
into existence after the act is in force. Pay equity 
requirements should also continue following the sale 
or transfer of a business or part of a business. 


Canadian Labour Congress (CLC). Final submission to the 
Pay Equity Task Force, November 2002, pp. 5-6. 


Pay Equity: A New Approach to a Fundamental Right 
OE EE NE ae rr ne a Nal ST RA AI SN A A A i el 


It is our view that all employees are entitled to raise the question 
of whether their wages are being set in a manner which 
discriminates against them. This is a fundamental right. There are 
many reasons for changing how work is assigned and organized. 
That said, the forces which necessitate utilizing different kinds of 
employment structures and contractual forms to have work done 
cannot justify discriminating on the basis of gender against those 
who do the work. 


Over the years, different kinds of strategies for reaching pay Considerable 

equity have been tried. There has been considerable esPernen tna with ang 

experimentation with and study of methodological approaches ee gee ee 
approaches related to the 

that permit the analysis of pay systems in the public and private analysis of pay systems. 

sectors, large and small enterprises, and a spectrum of 

employment relationships. Though the results of these decades 

of experience and study indicate that there are certainly 

challenges in devising ways to examine the wages of employees 

in non-standard employment relationships, in small enterprises, 

or in workplaces where the management of work has been 

reconfigured, they also indicate that imaginative ways can be 

found of assessing the nature and value of the work which is 

being done. 


We are confident that this body of research and knowledge 
provides the basis for extending the reach of pay equity 
legislation in a way which will protect as many Canadian women 
as possible. We think this is especially important, given that low 
wages for women are often associated with small enterprises and 
with contingent employment arrangements. 


5.2 The Task Force recommends that the new federal pay 
equity legislation be framed in a comprehensive way 
which will cover as many employees and as many types 
of employment relationships as possible. 


Clear Standards 


One of the most vehement complaints voiced by participants in Current legislation criticized 
the present system was that the current legislation fails to for lack of clarity. 
provide sufficiently clear standards. This is not surprising, given 

the amount of resources which many of the parties we consulted 

had devoted to litigation under section 11, and to formulating 

and defending alternative methodologies and procedures. Even 

in circumstances such as those involving major employers like 

Bell Canada and the Treasury Board, where the parties had 

initially attempted to devise a pay equity process by voluntary 

agreement, the uncertainty about what criteria were required or 

acceptable led the parties to abandon these efforts and proceed 

through protracted litigation instead. These problems have been 
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exacerbated by the unsettled question of the authority of the 
Equal Wages Guidelines, 1986, but even when this legal question 
is taken into account, the statute and the Guidelines do not 
provide adequately clear standards for the parties to meet. 


In this connection, careful thought needs to be given to 
allocating statutory principles, criteria and requirements between 
the statute itself and any regulations which might accompany the 
legislation. In addition, provision should be made for the 
formulation of policies, procedural rules and guidelines by the 
oversight agencies, and their power to do this should be clearly 
described. 


The parties to pay equity negotiations would benefit 
from pay equity guidelines which provide criteria and 
methodologies to determine when and how pay 


equity may be achieved. 


Professional Institute of the Public Service of Canada 
(PIPSC). Submission to the Pay Equity Task Force, 
October 2002, p. 1. 


5.3 The Task Force recommends that the new federal pay 
equity legislation contain clear standards and criteria for 
the achievement of pay equity. 


Methodological Flexibility and Gender Inclusivity 


In setting out the background to our inquiry in earlier chapters, 
we have described the diverse range of workplaces falling under 
federal jurisdiction—public and private sector, large and small, 
predominantly male and predominantly female. Though we have 
said that the standards laid out in the legislation must be clear, 
this does not mean that the statute should permit only one way 
of meeting the standards. To reflect the differences with respect 
to types of employers and kinds of work which form the basis of 
pay equity analysis, it is necessary to contemplate a range of 
possible ways of meeting the standards, provided that any option 
which is chosen can satisfy the overarching criterion of gender 
inclusivity.'* Though the achievement of pay equity has largely 
been approached through systems of formal job evaluation—and 
we will be discussing these methodologies at a later stage—the 
legislation should make it possible to explore different ways for 
employers to meet their obligations. 


12 Our reasons for preferring this term to the more common “gender neutrality” 
are outlined in Chapter 11 on evaluation. 
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One labour organization made the following suggestion: 


The legislation should use language such as “gender 
neutral methods or comparison systems”, rather than 
“job evaluation”. There are many valid critiques of 
job evaluation in terms of gender bias. Smaller 
employers may not require job evaluation, but may 
be able to use more direct methods, for example, 
whole job comparisons. 


New Westminster and District Labour Council. Presentation 
to the Pay Equity Task Force, April 2002, p. 3. 


Language in the law, such as “gender-neutral 
methods” or “comparison systems” allows some 
flexibility in how the evaluations of jobs are done, 
depending on the size of the workplace. 


Canadian Union of Public Employees (CUPE). Brief to the 
Pay Equity Task Force, November 2002, p. 5. 


These views underline the idea that gender neutrality, or Need a regime which 

inclusivity, is the general yardstick for determining the promotes and cultivates 
o eS ; best practices. 

acceptability of a method of assessing jobs and attaching value 

to them. There may be a number of ways of meeting this 

criterion, and some of them may be better suited to particular 

working environments than others. In light of our view of the 

importance of employee participation in the resolution of issues 

of wage discrimination, it is important that the means chosen for 

achieving pay equity should not only comply with external 

standards, but be workable and effective from the point of view 

of the parties. A regime which promotes and cultivates best 

practices in a variety of settings will, in our view, be more durable 

than one which is based on a monolithic view of how pay equity 

should be achieved. 
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Guidelines and best practices could be developed to 
assist employers with implementation and 
maintenance of gender free compensation systems. 
Information that is made available could provide an 
overview of the objectives and the scope of pay 
equity. It could make very clear that in implementing 
pay equity one size does not fit all. In describing the 
different ways in which pay equity may be 
implemented, achieved and maintained and outlining 
various proactive steps such as developing plans, 
conducting job evaluation, and comparing male and 
female job-classes, it should encourage employers 

to find the solution most appropriate in their 
circumstances. In providing best practices, it could 
assist employers in making decisions about what 
methodologies work or don’t work in specific types 
of organizations or under differing conditions. 


Canadian Bankers Association (CBA). Submission to the 
Pay Equity Task Force, November 2002, pp. 5-6. 


Throughout this report, we identify a number of standards and 
criteria which are important components of an effective regime 
for achieving pay equity. The standard which must be seen as 

overarching all others in this respect is that of gender neutrality, 


or inclusivity. 
Must examine possible In shaping the human rights regime to take the systemic origins 
sources of gender bias inthe discrimination into account, courts, legislators and 
systems and practices which ; : 
affack Wierien: commentators have stressed the need to examine possible 


sources of gender bias in the systems and practices which affect 
the lives of Canadian women. In attempting to understand and 
apply human rights norms in various contexts, decision-makers 
have enunciated interpretive principles and developed analytical 
tools which permit the identification of gender bias and provide 
assistance in formulating new approaches to problems of 
discrimination. 


Cannot assume that systems The experience of participants and decision-makers with efforts 

ake Yeniger. neutral. to achieve pay equity has shown the importance of sensitivity to 
the possibility of gender bias at all stages of the process. No 
system, instrument or relationship can be assumed to be 
inherently gender-neutral. As we will observe many times in this 
report, it is important that pay equity legislation draw attention 
to the issue of gender inclusivity. Though the onus to ensure that 
the process is gender inclusive rests on the employer, it is 
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important that all participants be sensitized and provided with 
the skills to address gender bias as they go through successive 
phases of the pay equity process. 


5.4 The Task Force recommends that the new federal pay 
equity legislation provide for flexibility in the application 
of the standards, and that it require that all standards, 
tools, methods and processes used in the achievement 
of pay equity be free of gender bias. 


Employee Participation 


A further important principle of the legislative regime we are Employee participation 
proposing is the importance of employee participation. In is crucial. 

Chapter 8, we will be discussing this principle in detail, and 

suggesting models for involving employees in pay equity 

analysis and the implementation of pay equity plans. 


[TRANSLATION] It is essential to explicitly recognize 
the role played by women workers and trade unions 
throughout the process leading to pay equity. The 
parties covered by a pay equity regime must agree 
on the various stages, the tools, the analyses, and the 


results, and ensure that the whole process is free of 
gender bias. 
Fédération des travailleurs et travailleuses du Québec 


(FTQ). Presentation to the Pay Equity Task Force, 
April 2003, p. 9. 


There are several important reasons justifying employee 
participation. 


>» Employees are a source of important information about the 
work they do, and can provide a perspective on the relative 
value of jobs which can be useful in the process of 
evaluating jobs and assessing their value. Though formal 
position descriptions and work assignments are significant 
indicators of the content of particular jobs, the people who 
do the jobs are likely to be able to shed light on the tasks 
which are performed in practice. 


> Involving employees in the planning and implementation of 
a pay equity strategy increases the credibility of the process 
and the comfort level of employees with the results. A case 
study of the pay equity process at the International Nickel 
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Company (INCO)!3 draws an interesting contrast between 
an initial pay equity analysis conducted without employee 
consultation, and a subsequent process which involved a 
joint committee. Many non-unionized women employees 
reacted to the initial plan with suspicion and a lack of 
confidence in the results, and their concerns led to a pay 
equity complaint under the Ontario legislation. In 
retrospect, management representatives acknowledged that 
proceeding without employee consultation had been a 
mistake, and could have been expected to engender 
employee anxiety. 


Above all, the process of implementing pay equity 
must be transparent and open to the scrutiny of 
employees, unions and organizations representing 
women. This is more likely if an employee committee 
whose members are elected by employees or their 
bargaining agents has a central role, and if at least 


half the committee members are women, as under 
the Québec legislation. 


Carol Agocs. (2003). Involvement of Workplace Partners in 
Pay. Equity Implementation and Maintenance. Unpublished 
research paper commissioned by the Pay Equity Task Force, 
pp. 39-40. 


» A third important benefit of employee participation is the 
opportunity it provides to develop within the organization a 
wider base of trained and informed people, who can help 
to explain the pay equity plan to those who will be affected 
by it, and who have the capacity to ensure that the plan is 
monitored and renewed if necessary. 


The potential of employee involvement for organizational 
capacity building is a significant factor in ensuring that the effect 
the participants have had in formulating and implementing a pay 
equity plan will not become attenuated over time because of the 
absence of people familiar with the issues and with the objectives 
of the plan. 


The attainment of jointly pursued objectives through 
collaboration in achieving pay equity also provides a basis for 
a common front in explaining the system to employees and 
resolving any lingering issues. 


13 Gordon DiGiacomo and Paul Carr. (2003). International Nickel Company Limited: 
A Case Study in Pay Equity Implementation. Unpublished research paper 
commissioned by the Pay Equity Task Force. 
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Both the union and the employer agreed that this 
was a successful process, with the added benefit of a 
solid relationship between the parties, who then sat 
together to answer any questions of employees who 
were not satisfied with the results. 


Communications, Energy and Paperworkers Union of 
Canada (CEP). Supplementary submission to the Pay 
Equity Task Force, describing a pay equity exercise at the 
Toronto Star, November 2002, p. 12. 


Employers, employees and their bargaining agents 
must be involved in each step of the pay equity 
process. This means that the pay equity process must 
be clear and transparent. 


Status of Women Canada. Recommendations to the Pay 
Equity Task Force, November 2002, p. 5. 


5.5 The Task Force recommends that the new federal pay 
equity legislation provide for the involvement of both 
unionized and non-unionized employees in the process 
of achieving and monitoring pay equity. 


Adequate Institutional Support and Training 


The conceptual framework for the achievement of pay equity is 
composed of elements drawn from a number of different areas— 
human rights, personnel and compensation practices and labour 
relations. We are confident that it does not lie beyond the 
capabilities of employers, employees and employee representatives 
to gain an understanding of this framework which will enable 
them to formulate and put in place pay equity plans which will 
both meet rigorous legislative standards and serve the needs of 
their particular workplaces. 


In order to do this, however, the participants must have All parties require assistance 
adequate assistance and preparation, and their efforts must take to uae and maintain 
pay equity. 


place in the context of a robust and well-resourced oversight 
system. In Chapter 17, we will be describing in detail the features 
which we think should be included in this system. Included 
among the services which we think must be provided to support 
the system are public information and education, training, 
assistance in dispute resolution, assistance in pay equity analysis, 
provision of templates and model plans, investigation, advocacy 
services and adjudication. 


163 


Chapter 5 — The Recommended Model 


Training is a priority. 


164 


For the law to be effective, we would argue that 
dedicated resources on this question are needed— 
resources which are not in competition for dollars 
with other important human rights issues and 


measures. 


Canadian Labour Congress (CLC). Final submission to the 
Pay Equity Task Force, November 2002, p. 10. 


There has been some investment of resources in education and 
assistance under the current system of administration of section 11. 
A large proportion of the resources which have been deployed, 
however, including the resources of employers and trade unions, 
have been connected with litigation before the Canadian Human 
Rights Tribunal and before the courts. Though, as we emphasize 
elsewhere in this report, adjudication and enforcement capacity is 
a necessary feature of any legislation of this kind, the focus 
should be on using resources in a way which will help to make 
sensitivity to wage discrimination and commitment to removing 
barriers to equality part of the culture of the workplace. In this 
way, one can hope that the participants will, to a greater extent, 
develop the capacity to take their own proactive steps to make 
improvements. 


In this context, priority must be given to training for 
participants—for employees, employers, unions and advocacy 
groups, and for the wider public—to increase their capacity to 
understand and address the somewhat complicated issues 
associated with pay equity. 


It is likely that these needs will be heavier in the early stages of 
the implementation of the legislation, as the parties are assisted 
with the formulation and implementation of pay equity plans, 
and it is necessary to be especially careful to devote sufficient 
resources to this phase. On the other hand, the experience of the 
parties and the oversight agencies under the Ontario legislation 
suggests that it is not desirable to make the assumption that 
resources can be withdrawn too dramatically once this phase is 
supposed to have been completed. The parties will continue to 
need adequate assistance with the monitoring and amendment 
of their plans. Turnover among management and employees 
makes it necessary to continue to provide training. Neither does 
the experience of the Canadian Human Rights Commission and 
other human rights agencies indicate that the project of 
sensitizing and educating the public about human rights issues 
can ever be assumed to be unnecessary. 
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5.6 The Task Force recommends that the implementation 
of the new federal pay equity legislation be supported 
with adequate human and financial resources, so that 
participants in the pay equity process have access to 
advice, information and training. 


Maintenance and Follow-Up 


It is not surprising that the preoccupation of the parties under 
the current legislation has been with identifying wage 
discrimination and arriving at an acceptable plan for addressing 
it. This has proved, for many employers under federal 
jurisdiction, to be a time-consuming process, and one which has 
absorbed much of the energy they have to devote to this issue. 
‘As we have outlined, much of this is attributable to the 
uncertainties surrounding the requirements of section 11. 


Yet in Ontario, where proactive legislation has been in place for 
some time, a recent study suggests that, once a pay equity plan 
has been completed, in accordance with fairly clear standards, 
employers have not always established mechanisms for review 
and revision of the plans.'4 Within a few years after the 
implementation of the plans, it may be difficult for those 
responsible for administering them to put their hands on 
information about the genesis of the plans or the rationale for 
particular aspects of them, or to assess whether their objectives 
are still being met. 


It is important that any new pay equity legislation give careful Legislation must make 
attention to this issue, and make provision for regular monitoring Ha it a 
and follow-up to ensure that wage discrimination does not recur. 


5.7 The Task Force recommends that the new federal pay 
equity legislation include provision for maintenance and 
follow-up of pay equity plans. 


Specialized Oversight Agencies 


This report is devoted to a discussion of the features of a single ibaa eA oc a 
issue—that of pay equity. It will be clear from this discussion that aE per iene 
tackling wage discrimination is a complicated and multi-faceted 

problem. In our view, addressing this problem requires expertise 

which draws on many disciplines in an integrated framework. We 

have concluded that, although it is necessary to take great care 

to link the pay equity process with other areas of human rights, 

human resource management and labour relations, the most 


14 Gail E. Lawrence. (2003). Models and Best Practices for Pay Equity Maintenance. 
Unpublished research paper commissioned by the Pay Equity Task Force. 
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effective way of ensuring that pay equity is achieved and 
maintained is to establish oversight agencies where this multi- 
disciplinary expertise focused on pay equity can be recruited and 
encouraged to evolve. 


Many different views were expressed on this issue during our 
consultation process. Some of the participants expressed concern 
that the creation of new pay equity agencies would give rise to 
new and cumbersome processes, and require the parties, 
particularly employers, to master a new set of procedures and 
policies. Others had a different concern, namely that if a proposal 
for new structures were accepted, these structures would not be 
given sufficient resources to do the job assigned to them, and 
that a safer option might be to place responsibility for pay equity 
oversight with existing agencies. 


We have weighed these arguments carefully. Our task, as we see 
it, however, is to make recommendations for a legislative scheme 
which would be most effective in bringing about the elimination 
of wage discrimination, and our conclusion is that specialized pay 
equity oversight agencies would be most likely to attain this end. 


Later in this report, we will be discussing the responsibilities 
which we think oversight agencies should be assigned. It is 
sufficient here to sketch briefly the set of agencies we contemplate: 


» Canadian Pay Equity Commission. We are proposing the 
creation of a new Commission which would be devoted to 
issues of pay equity. The responsibilities of this Commission 
would be focused on educating and informing the parties 
and the public, providing technical assistance in the 
formulation of pay equity plans, investigating complaints of 
wage discrimination and studying the effectiveness of the 
legislation in reducing the wage gap. 


» Canadian Pay Equity Hearings Tribunal. We think there is 
a need for a specialized tribunal to adjudicate pay equity 
issues. The kind of expertise necessary to address these 
issues in an effective and timely fashion is difficult to 
cultivate in the context of an agency which deals with a lot 
of other general human rights matters, and whose 
members may only occasionally deal with issues concerning 
pay equity. Though it may be possible, for reasons of 
administrative efficiency, to establish such a tribunal as a 
separate panel of the Canadian Human Rights Tribunal, the 
critical point is that the new tribunal should concentrate its 
attention on pay equity questions in order to ensure that 
the requisite expertise is available. 
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» A pay equity adjudication system. We are proposing 
the establishment of a system of adjudication, similar to 
the system of grievance arbitration under collective 
agreements, which would give timely and responsive 
attention to issues arising under established pay equity 
plans or other domestic issues. The arbitrators would 
be chosen from a list of experts maintained by the 
Hearings Tribunal. 


» Advocacy services. We are recommending the 
establishment of services to provide advice and 
representation to non-unionized women and others who 
would otherwise not have any way of asserting their rights 
or ensuring that their interests are protected in the course 
of the pay equity process. 


» Information. We are recommending that ways be found of 
gathering and making available the necessary information 
about the federal jurisdiction to permit the parties to 
engage in the pay equity process in a well-informed way. 


5.8 The Task Force recommends that specialized oversight 
agencies be established to administer and interpret the 
new federal pay equity legislation. 


A Purposive Statute 


In the context of renewed emphasis by the Supreme Court of 
Canada on discerning the intention of the legislature in order to 
assess the appropriate standards for judicial review and 
intervention, it has become more common to find statements of 
purpose and preambles attached to statutes. Purpose clauses and 
preambles do not purport directly to regulate conduct or set 
standards. They do, however, provide legislators with an 
opportunity to outline the rationale for passing the legislation, 
and to state the objectives which the statute is intended to 
achieve. The courts have looked to these parts of the statute to 
assist in an understanding of the origins and inspiration of the 
legislative provisions which are at issue. 


Purpose clauses and preambles provide insight into the reasons 
for enacting the legislation as well as an indication of the 
interpretive framework which legislators have in mind. The 
Canadian Human Rights Act'S has a purpose clause which reads 
as follows: 


15 Canada, supra, note 1, s. 2. 


Purpose clauses and 
preambles. 


Purpose clauses and 
preambles provide insight. 
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2. The purpose of this Act is to extend the laws of 
Canada to give effect, within the purview of 
matters coming within the legislative authority 
of Parliament, to the principle that all 
individuals should have an opportunity equal 
with other individuals to make for themselves 
the lives that they are able and wish to have 
and to have their needs accommodated, 
consistent with their duties and obligations as 
members of society, without being hindered in 
or prevented from doing so by discriminatory 
practices based on race, national or ethnic 
origin, colour, religion, age, sex, sexual 
orientation, marital status, family status, 
disability or conviction for an offence for which 
a pardon has been granted. 


In a submission to the Pay Equity Task Force the National 
Association of Women and the Law (NAWL) envisioned a 
preamble or purpose clause in the following way: 


NAWL recommends that future legislation on pay 
equity be preceded by a preamble specifically 
acknowledging Canada’s obligations under 
international law and the Canadian Charter of Rights 
and Freedoms to achieve women’s equality in the 
workplace. The Preamble should be a statement of 
principle that provides a human rights framework to 
guide interpretations of the pay equity provisions and 
situates pay equity as an important aspect of the 
federal government's broader obligations to realize 
gender equality. It should include a reference to the 
overall objective of upholding human rights and 
promoting women’s equality in the workplace, and it 
should refer to the federal government's desire to 
achieve this objective through various laws and 
programs, such as the Canadian Human Rights Act 
and the Employment Equity Act. Pay equity should be 
cast as one specific way in which the government has 
tried to ensure the realization of women’s equality. It 
is NAWL's position that such a preamble is necessary 
to provide a useful interpretative framework for the 
analysis and application of the legislation. 


National Association of Women and the Law (NAWL). Brief 
to the Pay Equity Task Force, December 2002, p. 27. 
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It would, in our view, be helpful to include a purpose clause 
or a preamble in a pay equity statute. 


A preamble and/or purpose clause could also address 
the federal government’s concern to counter the 
growing “backlash” to pay equity in particular and 
the misperceptions regarding women’s progress 
towards equality in the workplace. 


Mary Cornish, Elizabeth Shilton and Fay Faraday. (2002). 
Canada’s International and Domestic Human Rights 
Obligations to Ensure Pay Equity: Obligations to Design an 
Effective, Enforceable and Proactive Federal Pay Equity Law. 
Unpublished research paper commissioned by the Pay 
Equity Task Force, p. 53. 


Such a preamble or purpose clause could: 
» allude to the continuing problem of wage discrimination; 


» place the legislation in the context of other legislation 
seeking to advance the objective of obtaining substantive 
equality for women; 


» refer to the international obligations which Canada has 
undertaken and commitments which it has made to take 
steps to counter discrimination. 


5.9 The Task Force recommends that the new federal pay 
equity legislation include a purpose clause and/or 
preamble to provide a context and interpretive 
framework for the legislation. 


Equal Pay for Equal Work 


In Chapter 3 of this report, we pointed out that the equal pay 
provisions of the Canada Labour Code were amended so that the 
primary responsibility for addressing issues of wage 
discrimination would fall to the Canadian Human Rights 
Commission, leaving the Labour Program at HRDC with a more 
limited role. 


One effect of these amendments was that reference to the 
concept of equal pay for equal work was eliminated from the | 
Canada Labour Code. As section 11 of the Canadian Human Rights 
Act refers to equal pay for work of equal value, that provision has 
not been interpreted as governing the principle of equal pay for 
equal work. 
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The Canadian Human Rights Commission has, as we have seen, 
interpreted two sections of the Canadian Human Rights Act as 
covering this issue. These sections read as follows: 


7. It is a discriminatory practice, directly or 
indirectly, 


(a) to refuse to employ or continue to employ 
any individual, or 


(b) in the course of employment, to 
differentiate adversely in relation to an 
employee, 


on a prohibited ground of discrimination. 


fee 


10. It is a discriminatory practice for an employer, 
employee organization or employer organization 


(a) to establish or pursue a policy or practice, or 


(b) to enter into an agreement affecting 
recruitment, referral, hiring, promotion, 
training, apprenticeship, transfer or any 
other matter relating to employment or 
prospective employment, 


that deprives or tends to deprive an individual 
or class of individuals of any employment 
opportunities on a prohibited ground of 
discrimination. 


As we commented in Chapter 3, it is difficult to isolate the 
number of complaints which have invoked these sections to 
address equal pay for equal work, but it seems safe to assume 
that many of the difficulties which attend the process of bringing 
complaints under Section 11 are applicable to these complaints 
as well. 


The concept of equal pay for work of equal value emerged as a 
response to the inadequacies of the principle of equal pay for 
equal work to address all aspects of wage discrimination. This 
does not mean, however, that the idea of equal pay for equal 
work is irrelevant to all circumstances, or that the idea of equal 
pay for work of equal value subsumes that concept. In our 
discussions with stakeholders, for instance, one of the examples 
which was put forward was that of university faculty members 
hired into academic units where there are different balances in 
the gender makeup, such as physics and nursing. The jobs of 
university faculty members are defined across institutions in quite 
generic terms, and include teaching, research and service 
functions in all academic units. The differences largely arise from 
differences in the levels at which employees are hired, or in the 
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performance payments which are made to them during their 
career. In our view, this is a question of equal pay for equal work, 
and not of equal pay for work of equal value. 


It is our view that it is necessary to provide protection for 
employees who are paid differently for the same work as well as 
for those who are paid differently for work of equal value. This 
issue continues to be of importance in many work situations, but 
particularly in professional- and executive-level jobs, and in the 
skilled trades, where gender differences may be a conscious or 
unconscious basis for distinctions in compensation for those 
whose jobs are essentially the same. In a submission to the Pay 
Equity Task Force, Femmes regroupées en options non 
traditionnelles (FRONT) commented: 


[TRANSLATION] Yet, we observe that a wage gap still 
exists between men and women in the same jobs. 
This leads us to say that the current legislation only 
regulates discrimination on the surface. Women 


remain losers with respect to their right to pay equity. 


Femmes regroupées en options non traditionelles 
(FRONT). Submission to the Pay Equity Task Force, April 
2002, p. 1. 


Such distinctions may also be made on the basis of membership 
in a visible minority, Aboriginal ancestry or disability, and it is 
important to provide recourse for discrimination on these 
grounds. 


One option would be to integrate the tasks of identification and 
redress for violations of the principle of equal pay for equal work 
into the structures and processes we are proposing to deal with 
pay equity. 

The issue of equal pay for equal work rests, however, on a 
different conceptual basis, and it requires a distinct analytical 
approach. We have concluded that it would introduce 
unwarranted complications for those establishing a pay equity 
plan to add equal pay for equal work to their agenda. 


We are therefore recommending that the issue of equal pay for 
equal work be addressed by creating clear provisions in the 
legislation which would permit complaints to be brought to the 
proposed Canadian Pay Equity Commission, and, if necessary, 
adjudicated by the Canadian Pay Equity Hearings Tribunal. The 
Commission should provide informational materials and advice to 
make this complaint process known and accessible. 
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5.10 The Task Force recommends that the new federal 
pay equity legislation contain specific provisions 
establishing a process by which complaints may 
be made to the proposed Canadian Pay Equity 
Commission, described in Chapter 17, concerning 
violations of the principle of equal pay for equal work 
on the grounds of gender, membership in a visible 
minority, Aboriginal ancestry or disability. 


The Broader Picture 


Pay equity addresses only It should be stressed that pay equity legislation should be seen 

wage discrimination. as a single and limited strategy to address the specific problem 
of discrimination in wages. It is not a mechanism which can 
bring about the elimination of all forms of discrimination 
against women. 


In the deliberations of international bodies, it is clear that pay 
equity is one issue among many which are seen as essential 
components of eliminating the disadvantage of women. The 
January 2003 Report of the Committee on the Elimination of 
Discrimination against Women dealt with an extremely diverse 
range of issues, including education, health, child care, political 
representation and the status of immigrant women. 


As we have seen in Chapter 2, the Government of Canada, after 
adopting the Beijing Declaration and Platform for Action in 1995, 
considered how to develop a comprehensive strategy for 
addressing discrimination against women. In Setting the Stage for 
the Next Century: The Federal Plan for Gender Equality, the federal 
government identified a range of issues which required attention 
in order to achieve equality for Canadian women, and laid out 
the elements of a comprehensive strategy for addressing these 
issues in an integrated way. 


The emphasis on creating a holistic and comprehensive approach 
to issues of gender discrimination is commonly described as 
“gender mainstreaming,” a term which came into use after the 
appearance of the Beijing Platform for Action. Though the term is 
often used in connection with efforts by governments to identify 
and address the gender implications of all of their policies, it 
represents an invitation to all social institutions and organizations, 
private as well as public, to examine their own policies and 
practices in a way which will reveal any discrimination. It has 
been defined in materials produced by the Government of 
Scotland in the following terms: 


[Gender mainstreaming] is a long-term strategy to 
frame policies in terms of the realities of people’s 
daily lives, and to change government 
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organisational cultures and structures accordingly. 
In other words, it entails rethinking ‘mainstream’ 
policy making and service provision to 
accommodate gender, race, disability and other 
dimensions of discrimination and disadvantage 


[...].16 


As a step towards this objective of integrating consideration of 
the possible discriminatory impact of all government policies and 
services, the Government of Canada made a commitment in the 
Federal Plan for Gender Equality to implement gender-based 
analysis throughout federal departments and agencies. 


In our consultations with federal stakeholders and with other 
interested observers concerning pay equity legislation, we were 
reminded that any alterations in the system for achieving pay 
equity must be seen against this wider backdrop. 


The National Asscciation of Women and the Law (NAWL) made 
the following comment in their submission to us: 


NAWL urges that the new federal pay equity 
legislation acknowledges that pay equity fits into a 
broader context and cannot alone remedy the 
inequalities that confront women in the workplace 
on a daily basis. While adopting proactive pay equity 
legislation is essential for ensuring women’s equality 
in the workplace, it is not sufficient. Indeed, pay 
discrimination is just one aspect of a larger picture 
that requires different forms of government 
intervention. Accordingly, it is NAWL’s position that 
the federal government adopt a comprehensive 
approach to improving workplaces for women. 
Specifically, we recommend that pay equity legislative 
reform be conducted in tandem with an increase in 
the federal minimum wage, the implementation of 
universal childcare, the implementation of workplace 
policies that accommodate women’s needs such as 
flexible work time, facilitated access to unionization, 
improved employment equity legislation and policies, 
and the effective upholding of human rights in the 
workplace. 


National Association of Women and the Law (NAWL). Brief 
to the Pay Equity Task Force, December 2002, p. 37. 


16 Scottish Executive. Learning From Experience: Lessons in Mainstreaming Equal 
Opportunities, http://www.scotland.gov.uk/library5/social/Ifel-00.asp. 
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Many of the submissions we received!” contained similar 
suggestions for measures which would support the elimination 
of gender discrimination and the improvement of the economic 
position of Canadian women in a broader sense. 


Though we will be arguing that the special characteristics of the 
goal of equal pay for work of equal value necessitate measures 
designed specifically to address this issue, we agree with those 
who would insist on positioning pay equity legislation as part of 
an integrated scheme of legislation, government policy and 
private and community initiatives confronting gender 
discrimination in a more comprehensive way. Indeed, we will be 
discussing the possibility that discrimination on grounds other 
than gender should be part of this wider picture. 


5.11 The Task Force recommends that any new federal 
legislative scheme directed at the issue of pay equity 
should be carefully considered in relation to other 
policies and practices aimed at the elimination of 
discrimination based on gender. 


5.12 The Task Force recommends that all federal legislation, 
policies and practices with the objective of ensuring 
equality in the labour market and the workplace be 
consistent with the new federal pay equity legislation. 


Conclusion 


In this chapter, we have set out the main features of a pay equity 
regime which would characterize pay equity as a fundamental 
human right. The regime would be based on proactive legislation 
administered by specialized bodies dedicated exclusively to the 
pursuit of the goal of pay equity. 


We considered a range of options for new or revised pay equity 
legislation. Our choice of the model we have set out here was 
guided by our understanding of our primary task, which is to 
decide what kind of regime would most effectively support the 
achievement of pay equity in workplaces which fall within federal 
jurisdiction. We are confident that the model we have described 
is the most likely to achieve this result. 


In the chapters which follow, we will be examining particular 
aspects of the model in more detail, and making 
recommendations concerning specific features of the regime 
which we are proposing. 


7 See, for example, the submission of the Canadian Labour Congress, November 
2002, and that of the Confédération des syndicats nationaux, June 2002. 
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Chapter 6 — Scope of Application 


In this chapter, we examine issues related to the scope of 
application of the proposed legislation. These include the 
identification of employers and employees who should be 
covered by the legislation. This chapter also addresses issues 
related to the delineation of the group of employees whose 
wages will be compared for pay equity purposes, and suggests 
criteria for defining the unit of employees which will be used 
as the basis for formulating pay equity plans. 


The basic principle we have adopted in making our Comprehensive coverage. 
recommendations in this chapter is that pay equity legislation 
should be as comprehensive in its coverage as possible. This is 
consistent with our view that entitlement to non-discriminatory 
wages is a human right, and that all employees should have access 
to some means of contesting discriminatory practices. Though 
questions have been raised as to the feasibility of conducting 

the analysis necessary to eliminate discriminatory practices where 
employers have very few employees, or where the employment 
relationship is of a non-conventional nature, we are persuaded 
that means can be found to analyse compensation practices with a 
view to removing discrimination for the vast majority of employers 
and employees within the federal jurisdiction. 


Scope of Coverage 


Public Sector and Private Sector 


In contrast to the equality provisions of the Canadian Charter Human rights legislation 
of Rights and Freedoms (Canadian Charter)—which address the applies to everyone. 
actions taken by Canadian governments—human rights statutes 

including the Canadian Human Rights Act (CHRA), generally apply 

to both the public and the private sector. 


When proactive forms of legislation dealing specifically with 

pay equity emerged, many provinces—as shown in Chapter 2— 
limited the reach of these schemes to the public sector or even 
to the public service. The later legislation enacted in Ontario and 
Quebec covered both public and private sector employers. 


Of these two approaches, we are persuaded that a comprehensive 
statute covering both public and private employers is to be 
preferred, for a number of reasons. 


Since, as we have argued, differentials in wages attributable to No defensible rationale to 
gender bias are a form of discrimination, and thus fall properly to — ¢xemprt certain employers. 
be considered in the context of principles protecting human 
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Proactive pay equity 
legislation is more effective. 


Employers recognize 
their obligations. 
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rights, there is no defensible rationale for exempting employers 
in the private sector from the obligation to eliminate 
discriminatory wage practices. 


It should be noted that in a number of provinces where there has 
been a proactive initiative in relation to the public sector, private- 
sector employees can still lodge a complaint of discrimination to 
a human rights commission. 


In Chapter 4, we gave our reasons for concluding that a proactive 
legislative scheme, based on clear standards and criteria, offers a 
more effective means of achieving pay equity than an exclusively 
complaint-based system. Given this, it does not seem to us logical 
to institute a more effective means of attaining pay equity for 
public sector employees, while maintaining a less effective means 
of achieving the same goal for employees in the private sector. 


We think changes should also be made with the 
future in mind—how can we build a new regulatory 
regime that will be workable for the next five to 

ten years? 


Canadian Bankers Association (CBA). Submission to the 
Pay Equity Task Force, November 2002, p. 1. 


Finally, to their great credit, all the private-sector employers we 
consulted acknowledged their legal obligation not to discriminate 
in the matter of wages against their female employees. Indeed, 
they recognized that they have a responsibility to take positive 
steps to eliminate discrimination. They do, of course, stress the 
necessity to devise a practical and realistic way of doing this, 
which is consistent with their business objectives and the market 
pressures they face. 


Federal Contractors 


One way in which the Government of Canada can signify its 
commitment to the elimination of workplace discrimination is 
by holding employers with whom it enters into contractual 
relationships to acceptable human rights standards. Under the 
Federal Contractors Program (FCP), the federal government 
requires employers with more than 100 employees who enter 
into contracts worth $200,000 or more to comply with the 
Employment Equity Act. This contract compliance strategy 
demonstrates the expectation of the federal government that any 
goods and services it obtains will be produced in settings where 
the human rights of employees are respected. 
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We are recommending that the requirements of the pay equity Federal pay equity 
legislation be applied to federal contractors through the FCP. legislalen sneuiaaPply 
Where a provincially-regulated employer who is covered by ¥0 Teushaaeea haere? 
the FCP has established a pay equity plan in compliance with 

provincial pay equity legislation, provision should be made that 

this plan can be assessed by the oversight agencies we describe 

in Chapter 17 to ensure that it is consistent with the requirements 

of the federal legislation. The criteria which are relevant to this 

process are set out in Chapter 13 of this report, dealing with 

the maintenance of pay equity plans. 


Parliament as an Employer 


In the recent case of House of Commons v. Satnam Vaid and 
Canadian Human Rights Commission,’ the Federal Court of Appeal 
considered whether the doctrine of parliamentary privilege 
operates to prevent the Canadian Human Rights Commission 
from investigating complaints laid by employees of Parliament. 
The Court concluded that parliamentary privilege cannot exclude 
parliamentary employees from having access to avenues for 
asserting their rights under the Canadian Charter and the 
Canadian Human Rights Act. 


In giving the reasons for coming to this conclusion, Létourneau, 
J.A. commented: 


To accept the appellants’ contention...is to put the 
human rights of parliamentary employees beyond 
the reach of the courts and specialized human 
rights tribunals established for enhanced protection 
and enforcement of these rights. It would also give 
provincial legislatures and Parliament permission to 
indulge in human rights violations under the 
disguise of a properly functioning legislative body. 
Furthermore, it would eliminate an important 
incentive for parliamentarians to act in accordance 
with the principles of equality and human dignity 
enshrined in the Charter and human rights 
legislation... do not think Parliament intended that 
their own employees, among all Canadians, be the 
only ones not protected from illegal or unlawful 
discriminatory acts. It would be unreasonable to 
conclude that Parliament intends to take a position 
so inimical to the fundamental Canadian values 
and ideals that it is normally dedicated to defend 
and promote. 


1 House of Commons v. Satnam Vaid and Canadian Human Rights Commission. 
[2002], 45 C.H.R.R. D/1, 2002 FCA 473. 


2 Ibid., para. 65. 
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Federal pay equity We support these sentiments. It is our view that no group 

teak ciulcatal aad ane of employees should be excluded from having recourse to 

Parliamentary employers. : ; 2 : Pe Eee 
mechanisms which will permit them to challenge discrimination 
and assert the human rights which are guaranteed to them 
under the Canadian Charter and the Canadian Human Rights 
Act. We are recommending that the pay equity legislation apply 
to the employees of Parliament. 


6.1 The Task Force recommends that the new federal pay 
equity legislation should cover all federally-regulated 
employers in both the public and private sectors, 
including the Parliament of Canada, and that the 
requirements of the legislation be imposed on federal 
contractors through the Federal Contractors Program. 


The Changing Canadian Workplace 


There have been significant changes in the Canadian economy 
and the Canadian workplace since much of the current legislation 
concerning human rights, labour standards and collective 
bargaining was put in place. Though it is always difficult to 
distinguish short-term economic cycles from phenomena which 
will have a longer-term impact, a number of major trends have 
been identified in the nature and organization of work.3 


Smaller employers » A trend towards smaller employers 

are Increasing. There has been an increase in the number of smaller 
employers, and employment has grown faster among 
smaller employers than in larger workplaces. Employment 
in smaller workplaces4 seems to be particularly volatile, 
with proportionally more job loss in times of economic 
downturn. There is also a correlation between the size of 
the employer and unionization and part-time employment. 
The smaller the size of the employer, the lower the rate of 
unionization and the higher the proportion of part-time 
employment. 


As we have pointed out, it is difficult to get an accurate 
picture of current employment trends in the federally- 
regulated private sector. One thing is clear, however: 
employers with less than 20 employees account for 
approximately three quarters of the total number of 


3 Richard Chaykowski, (2002), Implementing Pay Equity in the Context of Emerging 
Workplaces and Employment Relationships and Monica Townson, (2002), The 
Implications of Non-Standard Forms of Work for the Application of Federal Pay Equity 
Provisions, unpublished research papers commissioned by the Pay Equity Task 
Force; and Judy Fudge, Eric Tucker and Leah Vosko, (2003), The Legal Concept of 
Employment: Marginalizing Workers. Ottawa: Law Commission of Canada. 

4 Chaykowski, ibid. 
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federally-regulated employers, and those with between 20 
and 99 employees account for close to 20 percent more.5 
In other words, 95 percent of employers have fewer than 
100 employees. 


» Changes in the nature of work Knowledge economy 
There is evidence that there has been a substantial shift requires higher skills, 
away from low-skilled jobs, which affects both men and 
women, and a shift towards work appropriate to the 
“knowledge economy”. Even in the case of jobs associated 
with traditional economic activity in resource-based 
industries and manufacturing, there has been a shift 
towards higher skill requirements because of technological 
change in production systems.¢® 


» Changes in the organization of work Non-standard work 
Accompanying the trend toward a greater demand for higher —I"“Te2siN9- 
skills and knowledge-based work have been changes in the 
organization of work, as the definitions of jobs become more 
fluid and work patterns become more flexible. Workplace 
innovations such as production teams, flexible working hours 
or work locations, and work assignments crossing job 
categories characterize many workplaces.” 


» Continued significance of part-time employment Part-time work significant. 
Though it has been suggested that the proportion of workers 
working part-time has increased in recent years, this figure 
has remained relatively stable at 25 percent to 28 percent 
over the last 25 years, with the exception of a brief period 
during the recession of the 1990s when it rose to around 
30 percent.’ Again, it is difficult to be certain what the 
picture is in the federal sector. It would appear that the 
proportion is slightly lower in the federal Public Service,? 
and lower again in the banking sector, where the most 
recent figures suggest that, in 2000, 15.4 percent of 
employees were working part-time.'° Though the proportion 
of the workforce working part-time has thus not increased 
dramatically, part-time work continues to account for a large 
number of employees. 


» Trend toward more self-employment Self-employment growing 
The level of self-employment among working Canadians TSP ORARIEE: 
has increased over the past 25 years. In 1976, 12.2 percent 


Ibid. 
Ibid. 
Ibid. 
Townson, supra, note 3. 
Ibid. 
10 Ibid. 
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Contracting out becoming 
more prominent. 


Growth rate of self- 
employed greater for 
women than men. 


Growth in non-standard 
form of work poses 
challenges for pay equity. 
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were self-employed; this rose to 17.1 percent in 1997, but 
had declined slightly to 15.3 percent by 2001.'' These 
figures include both own-account self-employed persons 
and self-employed persons with employees. 


» Changes in employment relationships 
Economic pressures and new kinds of work have contributed 
to a trend toward greater variation in the contractual 
arrangements under which workers are employed. The use 
of employment agencies or other labour brokers, and 
employment contracts which characterize workers as 
contractors rather than employees, are the most common 
examples of these variations from the standard employment 
relationship. 


As we have seen in Chapter 1, many of these changes have had a 
disproportionate impact on women. For example, approximately 
70 percent of part-time workers are women. The growth of self- 
employment has been faster in the case of women than in the case 
of men, and about 70 percent of women in this category are own- 
account self-employed. The male-female wage gap seems to be 
greater among self-employed workers than among the general 
employee population; in 1995, full-year, full-time self-employed 
women earned 64 percent of the average earnings of self-employed 
men, while the comparable figure in the total employee population 
was 73 percent.!2 


The legislation must incorporate as broad a definition 
as possible of ‘employee’ in order to account for the 
higher percentage of women in non-traditional, non- 


full-time and precarious forms of employment. 


Public Service Alliance of Canada (PSAC). Final Submission 
to the Pay Equity Task Force, November 29, 2002, p. 14. 


The changes in the nature of work, the way work is assigned and 
managed, and in the employment relationship itself must be 
taken into account in designing a iegislative regime to combat 
wage discrimination. In analysing the implications of these 
developments for the purposes of making our recommendations, 
we have been guided by one of our central conclusions—that the 
entitlement to receive equal pay for work of equal value is a 


11 Ibid. 
12 Ibid. 
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human right. The corollary of this, in our view, is that any pay 
equity legislation should include as many workers as possible 
within its scope, rather than excluding them simply because the 
nature of their employment relationship or the organization of 
their work does not fall easily into a traditional paradigm. We 
think this inclusive orientation is all the more important in the 
current economic environment. The proliferation of contingent 
forms of work and contractual arrangements which render it 
difficult to assess who should be considered an employee poses a 
challenge in creating a legislative regime which will be effective 
in bringing female workers closer to achieving pay equity. It is 
important, too, because many of the workers most affected by 
these changes—those most likely to be in contingent jobs, in 
non-unionized work, in own-account self-employment—are 
women, and are therefore part of the class of persons whom 
the legislation is designed to protect. 


[TRANSLATION] Systemic discrimination affects all 
women whether they are professionals, office 
employees, cashiers, etc. It affects all women 
whether they work in transportation, banking, 
telecommunications, etc. It affects all women 
whether they work full-time, part-time, on contract, 
on a casual basis, or as independent workers 


(dependent contractors). The law should cover all 
women in its application as well as its terms. It 
should oblige all employers, whatever their size 
or their sector of activity, to respect pay equity. 


Confédération des syndicats nationaux (CSN). 
Submission to the Pay Equity Task Force, 
June 2002, p. 8. 


Size of Employer 

In section 11 of the Canadian Human Rights Act, there is no CHRA, section 11 —- No 
exemption permitting discriminatory wage practices on the ae on size 
grounds of the size of an employer. This is consistent with 

a rationale for human rights legislation which prohibits 

discrimination on prohibited grounds by all actors in 

Canadian society. 
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Small employer exemption 
denies an important right. 


Pay equity methodologies 
can be adapted for small 
employers. 


182 


Federal pay equity legislation should cover all 
employers in the federal jurisdiction regardless of size. 
In mandating the development of pay equity plans, 
the legislation should not require the use of a 
particular form of evaluation system, beyond that it 
be gender neutral. Smaller employers with fewer 
employees should be allowed to develop appropriate 


evaluation systems to meet their requirements, 
provided that those systems be free of gender bias. 
There is no reason to exclude smaller employers, 
particularly given the high proportion of women 
employed in this sector. 


Canadian Labour Congress (CLC). Final Submission to 
the Pay Equity Task Force, November 2002, p. 5. 


However, the two most comprehensive examples of proactive 
legislation, in Ontario and Quebec, exclude employers with fewer 
than 10 employees from the coverage of the statutes. This is 
based on practical concerns with respect to the low number of 
jobs which are available to be compared in small workplaces, 

and the interchangeability or lack of definition given to jobs. 


These practical considerations merit careful thought, and are 
signals of the dangers of imposing a one-size-fits-all template on 
employers of all sizes. At the same time, the evidence shows a 
correlation between the size of an employer and lower wages, 
part-time and contingent work, lack of unionization and the 
proportion of women workers. This indicates to us that any 
exemption for small employers from any obligation to scrutinize 
their wage practices for discrimination would be to deny an 
important right to a significant and increasing number of female 
workers. Furthermore, many new organizations begin with small 
numbers of employees but expand rapidly within a few years. 
The inclusion of all employees within the scope of the legislation 
eliminates any confusion which might arise over when an 
employer is obligated to commence the pay equity process. 


Through the decades of attempting to implement pay equity 
legislation, the participants, as well as consultants, government 
officials and members of oversight agencies have learned much 
about how to adapt methodologies for job evaluation and wage 
adjustment to take into account the size of an employer's 
workforce. The Bureau de conseil et formation en équité salariale in 
Quebec, for example, developed helpful templates and materials 
to assist small- and medium-sized employers, who are less likely to 
be able to afford costly consulting services or to have professional 
human resources staff. This methodology consisted of a simpler 
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version of the same pay equity plan, with the same main elements, 
that is used by organizations of 100 or more employees.!3 The 
Commission de |’équité salariale [Quebec pay equity commission] 
has continued to utilize and refine these documents. It should also 
be noted that, in Ontario, the pay equity plan that the Pay Equity 
Commission developed for small organizations has the same 
components as the plan for larger organizations. 


In Chapters 10 and 11, we will be devoting detailed attention to 
methodologies for the evaluation of jobs and the adjustment of 
wages, and this discussion will give some indication of appropriate 
methods for dealing with small numbers of employees. 


There has been some research done which suggests methods for 
approaching job evaluation and wage adjustment in extremely 
small enterprises.'* Such methods would take into account the low 
number of comparators, but would enable small employers to cast 
a critical eye on the relationship between male and female wages in 
their workplaces, and to correct any discriminatory practices. In the 
case of workplaces with as few as two or three employees, there 
may clearly be limitations to these methods, but we are confident 
that other imaginative ways can be developed to examine wage 
practices on the smallest scale. 


Another possible vehicle for assisting small employers to comply Sectoral initiatives can 
with the requirements of pay equity legislation is to permit and help small employers. 
assist them to form sectoral groupings to undertake job evaluation 

exercises. These sectoral initiatives allow small employers to share 

such costs as those entailed in hiring job evaluation consultants and 

offering training programs, and to benefit from discussion of the 

common features of their enterprises. In the federal sector, many 

small employers in such industries as trucking, broadcasting and 

financial services, are already members of sectoral organizations, 

and these may form a basis for sectoral activity in relation to pay 

equity requirements. 


The characteristics and needs of small employers mean that it 

is important for any legislative regime to impose requirements 
which these employers can reasonably be expected to meet, and 
to provide them with practical assistance in this regard. At the 
same time, the special features of smaller employers do not, in 
our view, outweigh the importance of giving all workers access 
to an avenue for the rectification of discrimination which closely 


13 Commission de I’équité salariale. (2002). Guide for achieving pay equity in 
enterprises with 10 to 49 employees. Quebec. 

“ John Kervin. (2002). Pay Equity in Small Establishments. Unpublished research 
paper commissioned by the Pay Equity Task Force. 
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affects their vital economic interests. We therefore recommend 
that no lower limit for employer size be established for coverage 
under the legislation. 


The need for simplicity in small enterprises does 

not mean that no specific guides or guidelines exist. 
On the contrary, these enterprises—often relatively 
unstructured in terms of human resource 
management—have an even greater need than large 


enterprises for accurate and systematic tools. 


Louise Boivin. (2002). Implementing Pay Equity in 
Small-to-Medium-Sized Businesses. Unpublished research 
paper commissioned by the Pay Equity Task Force, p. 45. 


6.2 The Task Force recommends that: 


» the provisions of new federal pay equity legislation 
setting out the requirements for establishing pay 
equity plans apply to all federally-regulated 
employers with fifteen employees or more; and 


» the provisions of new federal pay equity legislation 
apply to federal contractors who are covered by the 
Federal Contractors Program. 


6.3 The Task Force recommends that the new federal pay 
equity legislation provide that the pay equity oversight 
agencies described in Chapter 17 of this report be 
empowered to develop job comparison and wage 
adjustment methodologies and criteria suitable for 
employers with fewer than fifteen employees, and to 
use these to assist small employers to eliminate 
discriminatory wage practices. 


Part-Time, Casual and Temporary Work 


Part-time work linked to The evidence available to us indicates that part-time work 

LOE 208s ANG DeNatits continues to constitute a significant component of federally- 
regulated employment, that part-time work is linked to lower 
wages and fewer benefits, and that disproportionate numbers of 
women are in the part-time workforce. These correlations seem 
to exist as well in the case of casual and temporary work. 
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The principle on which pay equity legislation rests is that where 
an employer has assigned a particular value to aspects of the 
work done by men, the same value should be recognized when 
the work is done by women. There are, no doubt, practical 
reasons why distinctions have developed between the wages 
paid to full-time and permanent workers, and those paid to 
part-time or temporary workers. 


In conceptual terms, however, it is difficult to see why value Why should value be 
attached to the work done should be affected by the number of attached to work schedules? 
hours worked or the number of weeks or months an employee is 

in the workplace. The right of a female employee to be paid the 

same wage for doing work of equal value to that done by a male 

employee does not change because that work is done for fewer 

hours or on a seasonal basis. As one recent paper put it, this kind 

of non-standard work is of more theoretical relevance than 

practical significance to any reform of pay equity legislation:'5 


It adds some complications with respect to 
manipulating the gender composition of the job 
and in determining the job evaluation score of the 
job and its appropriate measure of pay but not 
with respect to estimating the relationship 
between job evaluation scores and pay as well as 
adjusting pay in undervalued jobs. 


In essence, non-standard employment adds some 
complications to some steps in the process, but 
most of these issues prevail for regular employees 
as well and the additional complications for non- 
standard employees are likely to be small relative 
to the difficult and contentious issues that exist for 
regular employees. 


We therefore recommend that workers who work part time or on 
a casual or temporary basis be covered by pay equity legislation. 


6.4 The Task Force recommends that the new federal pay 
equity legislation cover all employees in the federal 
jurisdiction, including part-time, casual, seasonal and 
temporary workers, employees of Parliament, and 
employees of federal contractors covered by the 
Federal Contractors Program. 


ie Michael Baker and Morley Gunderson. (2002). Non-Standard Employment and 


Pay Equity. Unpublished research paper commissioned by the Pay Equity Task 
Force, p. V. 
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Contractors 


In formulating and applying legislation related to employment, 
one of the challenges is to define the kinds of employment 
relationships which are intended to come within the scope of 
the statute. There are innumerable variations in the contractual 
arrangements under which work is done. In some of these, it is 
clear that one party is playing the role of employer and the other 
party the role of employee, and that the characteristics of the 
traditional “master-servant” relationship are present. Though this 
kind of relationship has been defined in many ways, the focus of 
these definitions has been on the control over the decision- 
making process in the enterprise by the employer, the power 

of the employer to direct the work done by employees, and the 
economic dependence of the employee on the employer. The 
decision-making authority in an employer-employee relationship 
may be somewhat modified by the presence of a trade union, 
but the same fundamental characteristics can be identified. 


At the other end of the spectrum, there are contractual 
relationships in which, though one party is providing services to 
another, both parties are acting as autonomous business concerns. 
Even if the principal enjoys more economic power than the 
contractor supplying the services, and can therefore obtain 
advantageous contractual terms, the contractor is acting as an 
independent entrepreneur. 


Between these two points lies an infinite variety of contractual 
relationships characterized by different degrees of dependence of 
the contractor on the principal. The dilemma in formulating and 
applying statutory policies has been to provide protection for 
contractors who are really indistinguishable from employees in 
terms of economic vulnerability, while not imposing responsibility 
on employers for contractors who really are independent 
business concerns and who have their own business objectives. 


In the changing landscape of Canadian employment, it appears 
that employers are resorting more frequently to contractual 
arrangements other than conventional employment relationships 
to obtain the services necessary to run their enterprises. The 
increase in the number of self-employed workers suggests this.'6 
Though it is difficult to get a clear picture of what has happened 
in the Public Service, there has been a gradual decline in the 
number of employees,'” and it stands to reason that at least 
some of the work formerly done by these employees is now done 
through arrangements with outside contractors. 


16 Judy Fudge, Eric Tucker and Leah Vosko, supra, note 3. 
17 Townson, supra, note 3. 
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There is no normative or economic justification for 
permitting discrimination against any worker who 
provides service personally, regardless of the 
contractual arrangement under which the service 
is provided or the form of remuneration 
stipulated.'8 


In collective bargaining legislation, several different kinds of Collective bargaining 
approaches have been taken to identifying circumstances in which legisieton:and the 
ar : ‘ : employment relationship. 
it is appropriate to treat the relationship as an employment 

relationship, notwithstanding any indicators of other kinds of 

contractual characteristics. In-Ontario, British Columbia and the 

federal jurisdiction, collective bargaining legislation creates a 

category of “dependent contractor” which is meant to distinguish 

contractors whose relationship with the employer displays enough 

of the characteristics associated with employment that these 

contractors should be grouped with employees for the purpose 

of access to collective bargaining.'? In other jurisdictions, the 

legislation does not create such a new category. Rather, the 

definition of “employee” in the statute permits the labour relations 

board to determine whether it is appropriate in any given case to 

view a putative contractor as an employee for purposes associated 

with collective bargaining. In Saskatchewan, for example, one 

element of the definition of “employee” permits the Saskatchewan 

Labour Relations Board to determine that someone is an employee, 

notwithstanding that in common law, that person is vicariously 

liable for the actions of someone else—a traditional test for 

independent contractor status.2° Another aspect of the definition 

permits the Saskatchewan Board more generally to classify 

someone as an employee if, in the opinion of the Board, the 

relationship is such as to lend itself to collective bargaining.?! 


There are also examples from pay equity legislation of efforts to Independent contractor. 
address this issue. In Quebec’s Pay Equity Act, for example, an 

“independent operator” is not covered by the statute. This 

provision goes on as follows:22 


An independent operator who in the course of his 
business carries on activities for a person similar to 
or connected with those carried on in the enterprise 


18 Judy Fudge, Eric Tucker and Leah Vosko, supra, note 3, p. 108. 


19 Ontario, Labour Relations Act, S.O. 1995, c. 1, s. 1; British Columbia, Labour 
Relations Code, R.S.B.C. 1996, c. 244, s. 1; Canada, Canada Labour Code, R.S.C., 
Cole2 Sad: 


20 Saskatchewan. Trade Union Act, R.S.S. 1978, c. T-17, s. 2(f)(iii). 
21 Ibid., s. 2(f(i.1). 
22 Quebec. Pay Equity Act. $.Q. 1995, c. E-12.001, s. 9. 
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of that person is considered to be an employee of 
that person except 


1) where he carries on the activities 
a) simultaneously for several persons; 


b) under a remunerated or unremunerated 
service exchange agreement with another 
independent operator carrying on similar 
activities; or 


c) for several persons in turn and supplies the 
required equipment, and the work done for 
each person is of short duration; or 


2) the case of activities that are only 
intermittently required by the person who 
retains his services. 


It will be seen that there are several factors which are considered 
in this provision—whether the independent operator is engaged 
in activities which are similar to those carried out by the principal 
enterprise itself, the degree to which the operator is relying on 

a relationship with this particular client, and relationships with 
other independent operators. 


Status of the Artist Act. Another approach to dealing with the interests of contractors is 
represented by the federal Status of the Artist Act.23 This statute is 
directed at general objectives for enhancing the position of artists 
in Canadian society. In support of these objectives, the statute 
provides opportunities for writers, actors, musicians, and other 
artists to form groupings and to engage in a form of collective 
bargaining with those organizations which employ them. The 
Canadian Artists and Producers Professional Relations Tribunal 
established under the statute has powers similar to those of a 
labour relations board in that it can approve configurations of 
artists who can engage in bargaining with the organizations 
which engage their services. 


Ensuring pay equity All of these legislative provisions offer useful suggestions concerning 

legislation does not the factors which need to be addressed to ensure that pay equity 

exclude workers. A ee : 
legislation does not exclude workers whose economic dependence 
on an employer exposes them to the risk of discrimination of the 
same kind which faces employees. In this respect, we believe that 
pay equity legislation should empower an oversight agency to 
look behind the technical form of a relationship in order to 
determine whether particular workers should be considered to 


23 Canada. Status of the Artist Act. S.C. 1992, c. 33. 
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be employees for pay equity purposes. We recommend that the 
proposed Canadian Pay Equity Commission (described in 
Chapter 17), employees, employee organizations and employers 
should be able to refer this issue for determination to the 
proposed Canadian Pay Equity Hearings Tribunal, also described 
in Chapter 17. The legislation should permit the Tribunal 

to consider such factors as: 


» the degree to which the putative contractors work for a 
single client; 


» the degree of control retained by the employer over the 
way the work is done; and 


» the relationship of the contractor with any employees of 
its own. 


We think the legislation should be worded in a broadly permissive 
way so that the proposed Commission can develop criteria for use 
in making these determinations, rather than enumerating them 
exhaustively in the statute itself. 


We are also recommending that the proposed Tribunal be 
empowered to consider ways in which contractor-employees 
may be grouped or represented so that they may participate in 
the formulation of pay equity plans. 


6.5 The Task Force recommends that the new federal 
pay equity legislation: 
» cover contractors whose economic dependence on an 
employer makes it appropriate to treat them as 
employees; 


» empower the pay equity oversight agencies described 
in Chapter 17 to look behind the technical forms of 
contractual relationships for the purpose of 
identifying relationships characterized by economic 
dependence, and be empowered to develop criteria 
for making this determination, which would include, 
though not be limited to: 


e the degree to which a contractor works for a 
single client; 

e the degree to which the principal maintains control 
over the work; and 

e the relationship of a contractor with his or her own 


employees; and 
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» provide that contractor-employees may be grouped 
or represented so that they may participate in the 
formulation of pay equity plans. 


Employees of Employment Agencies 


Another common feature of the current employment picture is 
the use, by businesses and public-sector organizations, of workers 
provided by employment agencies or labour brokers. In some 
cases, these agencies act simply as recruiters of workers for a 
principal who retains considerable control over the assignment 
and direction of work, the level of compensation paid, and 
other terms which are usually associated with an employment 
relationship. In other cases, the agency itself establishes many of 
the terms on which the services of workers are made available, 
and there is a stronger argument for regarding the agency itself 
as the true employer. 


If the employment agency were to be treated in all cases as the 
employer, this would have special implications for the effectiveness 
of pay equity legislation. In many cases, labour brokers provide 
workers for a very limited range of jobs. In the event that a 

labour broker is supplying workers for the kind of work done 
predominantly by women, treating the broker as the employer 
would restrict the availability of suitable male comparators for 
these groups of employees. 


Again, there are examples in collective bargaining legislation of 
provisions which permit the oversight agency to consider these 
relationships, and to depart from contractual principles to 
determine who should be identified as the actual employer for 
the statutory purposes in question. Saskatchewan’s Trade Union 
Act,?4 for example, includes the following definition of who is 
an employer: 


2(g) “employer” means... 

(iii) in respect of any employee of a contractor 
who supplies the services of the employees for or 
on behalf of a principal pursuant to the terms of 
any contract entered into by the contractor or 
principal, the contractor or principal as the board 
may in its discretion determine for the purposes of 
this Act [...] 


We recommend that a similar approach be taken to this question 
under pay equity legislation, and that new pay equity legislation 
empower the proposed Canadian Pay Equity Hearings Tribunal to 


24 Saskatchewan, supra, note 20, s. 2(g)(iii). 
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determine whether it should be the employment agency or the 
principal employer which is regarded as the employer for the 
purpose of pay equity analysis. The legislation should make it clear 
that one of the factors which should be taken into account in 
making this determination is the availability of male-predominant 
jobs which can be used as comparators, and that the objectives 

of the legislation should be the primary basis for making the 
determination. 


6.6 The Task Force recommends that the new federal pay 
equity legislation empower pay equity oversight agencies 
to identify either a labour broker or the principal as the 
employer for pay equity purposes, and that, in making 
this determination, the requirements of the legislation, 
including the availability of male comparators, be the 
primary basis for designating the labour broker or 
the principal. 


Successorship 


In an economic environment characterized by a high degree of 
volatility in the structure of businesses and the configuration of 
public-sector organizations, it becomes difficult to ensure that, 
once employees have been successful in formulating a pay equity 
plan with their employer, this plan will survive in the event of the 
merger, sale or other disposition of all or part of the business or 
organization for which the pay equity plan was designed. 


A sale or other disposition of a business or the privatization of Sale or disposition 
a public-sector organization may result in varying degrees of CMTE Ne 
disruption to the relationship between the successive employers 

and the employees. In some cases, there is relatively little 

disturbance to established patterns. However, a new employer 

may wish to bring about extensive changes in the way the 

workplace is organized and managed, and these changes may 

raise complicated questions about existing features of the 

employment relationship.25 In addition to the plans of the 

employer, the transition can be complicated by a number 

of factors. 


For example: 


> The existing employees of the new employer may be 
represented by a different trade union than the employees 
coming from the purchased business. 


25 Richard Chaykowski. (2002). The Implications for Pay Equity of a Change in 
Business Ownership and Possible Change in Union Certification. Unpublished 
research paper commissioned by the Pay Equity Task Force. 
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» The existing employees of the new employer may not be 
represented by a trade union while the employees of the 
purchased business do have union representation. 


» The employees of either the existing business or the 
purchased business may be represented by more than 
one trade union. 


> There may be significant differences in wages and other 
terms of employment between employees in the existing 
business and employees in the purchased business. 


Ontario's Labour Collective bargaining legislation typically provides that an 

ae 7 employer which acquires a business in which the employees are 
unionized inherits the obligations to recognize the trade union(s) 
and to observe the terms contained in the collective agreement. 
Ontario’s Labour Relations Act, for example, contains the 
following provision:26 


69. (2) Where an employer who is bound by or is 
a party to a collective agreement with a trade 
union or council of trade unions sells his, her or its 
business, the person to whom the business has 
been sold is, until the Board otherwise declares, 
bound by the collective agreement as if the person 
had been a party thereto and, where an employer 
sells his, her or its business while an application for 
certification or termination of bargaining rights is 
before the Board, the person to whom the business 
has been sold is, until the Board otherwise declares, 
the employer for the purposes of the application 

as if the person were named as the employer in 
the application. 


Questions still arise regarding which transactions are covered by 
such general provisions; how to deal with the intermingling of 
groups of employees with different collective agreements or no 
collective agreement; how to distinguish the sale or alienation of 
a business from a situation where work is contracted out. These 
questions are subject to disposition by the labour relations 
tribunal which administers the statute. 


Ontario and Quebec pay The proactive pay equity legislation in Ontario and Quebec 
Sty pe aeuely provides has also made provision for these changes in the ownership 
for changes in the ; ae : : 
ownership or control or control of a business. Ontario’s Pay Equity Act contains the 
of business. following provisions:27 


26 Ontario, supra, note 19. 
27 Ontario. Pay Equity Act. R.S.O. 1990, c. P. 7. 
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13.1 (1) If an employer who is bound by a pay 
equity plan sells a business, the purchaser shall 
make any compensation adjustments that were 
to be made under the plan in respect of those 
positions in the business that are maintained by 
the purchaser and shall do so on the date on 
which the adjustments were to be made under 
the plan. 


(2) If, because of the sale, the seller’s plan or the 
purchaser’s plan is no longer appropriate, the 
seller or the purchaser, as the case may be, shall, 


a) in the case of employees represented by a 
bargaining agent, enter into negotiations with 
a view to agreeing on a new plan; and 


b) in the case of employees not represented by a 
bargaining agent, prepare a new plan. 


It will be noted that there is no specific guidance as to when a 
plan is “no longer appropriate”, but there is recourse to the Pay 
Equity Office and the Pay Equity Hearings Tribunal for assistance 
with the resolution of any disputes over this issue. 


Quebec’s Pay Equity Act makes the following provisions for 
successorship:28 


42. The alienation of the enterprise or the 
modification of its juridical structure shall have no 
effect upon obligations relative to adjustments in 
compensation or to a pay equity plan, which shall 
be binding upon a new employer. 


Where two or more enterprises are affected by a 
modification of juridical structure by 
amalgamation or otherwise, the provisions of this 
Act which apply according to the size of the 
enterprise shall, in respect of the enterprise 
resulting from the modification, be determined to 
be those applicable to the enterprise which 
employed the greatest number of employees. 


43. Where, because of changed circumstances in 
the enterprise, the compensation adjustments of 

the pay equity plan are no longer appropriate to 

maintain pay equity, the employer shall make the 
modifications necessary to maintain pay equity. 


28 Quebec, supra, note 22. 
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As in the Ontario legislation, Quebec’s Act contemplates that 
there may be circumstances where an existing pay equity plan is 
not appropriate in a new setting, and that it may be necessary to 
modify an existing plan or devise a new plan. 


The experience of employers and trade unions with the question 
of successorship under collective bargaining legislation brings to 
light a number of useful parallels.9 It is important to remember, 
however, that there is one critical distinction between collective 
bargaining and pay equity regimes. In the case of collective 
bargaining legislation, the right to representation by a trade 
union is not an unqualified one, and a new configuration of 
employees may always choose to forego trade union 
representation and coverage by a collective agreement. The 
premise of pay equity legislation—whether of a proactive nature 
or not—is that employees have a right in any employment 
situation to be free of wage discrimination. Though it is useful 
for the statute to state clearly that this right carries forward into 
a new business configuration, this right is implied in the basic 
principles of the legislation. We do, however, recommend that 
the legislation contain explicit provisions concerning 
successorship to remind employers of their obligations in this 
context. 


This does not mean that there may not be a number of 
procedural and technical complexities which attend the 
transition, and which need to be provided for in the legislation. 
There may, for example, be a change in the number of male jobs 
available for use as comparators, changes in the content of jobs, 
or in the access of employees to trade union representation or 
advice. 


We believe that the legislation can provide guidance on these 
complex issues, beginning with a definition of what mode of 
disposing of all or part or a business is covered by the 
successorship provisions. This definition should, in our view, be as 
broad as possible, and should make it clear that any transaction 
in which a public-sector or private-sector employer chooses to 
yield control over a distinct part of its operations to another 

falls under the provisions. Given that we have recommended 
that the legislation also cover as large a range of contractual 
arrangements as possible, the distinction between a sale 

or disposition which is regarded as a successorship, and a process 
of contracting out, is not as critical. It would still be helpful for 
the legislation to be as clear as possible about what transactions 
are considered to fall within the successorship category. 


27 R. Chaykowski, supra, note 25. 
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It has been suggested that non-unionized employees are in a Employee participation 
particularly vulnerable position in circumstances of upheaval and in pay, equity process: 
change in the workplace.3° In Chapter 8, we will be discussing 

the value of employee participation in the process of achieving 

pay equity, and stressing the importance of providing avenues for 

involvement by non-unionized as well as unionized employees in 

these discussions. We believe that a legislative model in which 

non-unionized employees are represented in the formulation of 

pay equity plans will help to ensure that these employees have 

access to a means of asserting their rights in the context of 

organizational change. 


The proposed Canadian Pay Equity Commission and Canadian Roles of proposed Pay 
Pay Equity Hearings Tribunal?’ would play a crucial role in Equity Commission 
assisting the parties and making determinations about such ane Top ua 
issues as whether an existing pay equity plan can be applied, 

or requires modification or replacement; what male comparators 

should be used in the event that male comparators have 

disappeared during a transition; and how outstanding obligations 

under a pay equity plan can be satisfied in the context of new 

employment relationships. In Chapter 13, which concerns the 

maintenance of pay equity plan, we discuss the criteria which 

may be used in the modification of pay equity plans, or the 

merger of more than one existing plan. We would recommend 

that the statute make clear how issues arising out of a transaction 

creating a successorship can be referred to these bodies for 

advice, assistance with dispute resolution, or adjudication. 


The Task Force on the Review of Part | of the Canada Labour Code, 
chaired by Andrew Sims, Q.C., recommended that the sections of 
the Code concerning successorship should apply to businesses 
moving from provincial to federal jurisdiction.2 A provision to this 
effect is now included in the Code. 


We would recommend that a new pay equity statute similarly 
provide that an employer moving from provincial to federal 
jurisdiction be required to comply with the legislation. Where 
such employers have established pay equity plans pursuant to 
proactive pay equity legislation passed at the provincial level, 

it should be open to the Canadian Pay Equity Commission 
described in Chapter 17 to develop protocols for the assessment 
and approval of these plans to ensure that they are consistent 
with the requirements of the federal statute. Such protocols could 


30 Ibid. 
31 Described in Chapter 17. 


32 Task Force on the Review of Part 1 of the Canada Labour Code. (1995). Seeking a 
Balance: Review of the Canada Labour Code, Part 1. Ottawa: Public Works and 
Government Services Canada, 1995. 
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also be used to assess whether the pay equity plans which federal 
contractors under the Federal Contractors Program (FCP) have 
established under proactive provincial legislation meet the 
standards of the federal legislation. 


6.7 The Task Force recommends that the new federal pay 
equity legislation: 


> provide for the continuation of pay equity obligations 
when the disposition of all or part of a business or 
structural change occurs which results in the 
emergence of a new entity as employer, and that the 
legislation include a clear definition of the kinds of 
change which might affect the application of the 
legislation or of pay equity plans. The kinds of change 
included in this definition should include, but not be 
limited to, sale, lease, transfer, merger of businesses, 
foreclosure under a mortgage, or significant 
contracting out; 


» provide clear criteria, including those set out in 
Chapter 12 of this report, for the application of the 
legislation, and the continuation or modification of 
pay equity plans when a successorship occurs, and 
that these criteria include standards for according 
priority to a pay equity plan where more than one is 
in existence; and 


» contain a section providing for the application of the 
legislation to employers who move from provincial 
jurisdiction to federal jurisdiction, and provide clear 
criteria for the assessment of pay equity plans 
established under proactive provincial pay equity 
legislation by these employers, and by federal 
contractors covered by the Federal Contractors 
Program. 


Additional Grounds 


In Canada, human rights legislation has identified other grounds, 
in addition to gender, which may be the basis for unacceptable 
discrimination. Though the grounds identified vary somewhat 
from jurisdiction to jurisdiction, they typically include race and 
ethnicity, mental or physical disability, national origin, family 
status, sex, and religious belief. In relation to many areas of 
economic or social opportunity, these statutes have identified 
four groups that have suffered from historic disadvantage— 
women, members of visible minorities, Aboriginal people, 

and persons with disabilities. 
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With the exceptions of the pay equity sections of Quebec Charter 
of Human Rights and Freedoms and the Yukon’s Human Rights Act, 
pay equity legislation has been directed exclusively at wage 
discrimination experienced by female workers. The origins of most 
statutory pay equity provisions lay in the fact of occupational 
segregation for women, and in a demonstrable historic distinction 
between men’s work and women’s work which was reflected in 
their wage levels. 


There is no question that the material available suggests that Members of visible 
members of visible minorities, Aboriginal people and persons Lee aca lg 
with disabilities, have lower earnings than other Canadians.33 Sanat Le 

A wage gap exists for both men and women in these groups, 

though women are at a relative disadvantage within each group. 

For example, the average salaries of Aboriginal men working 

full time in the federally-regulated private sector governed by 

the federal Employment Equity Act, were only 84.8 percent of 

those of all men, while Aboriginal women earned on average 

85.7 percent as much as all women. For visible minorities and 

persons with disabilities, the gap is slightly smaller, but there 

is nonetheless a clear difference.34 


It would appear, as well, that persons in these groups are 
more highly concentrated in jobs at lower wage levels, and 
correlatively less in evidence in jobs at higher wage levels. For 
example, 13.6 and12.7 percent, respectively, of Aboriginal and 
visible minority men earned less than $30,000 compared to 
8.6 percent of all men. For Aboriginal and visible minority 
women, the comparable figures were 26.4 and 19.8 percent, 
respectively compared to17.8 percent of all women.?° 


Such figures certainly suggest that discrimination on prohibited 
grounds underlies these differences. The figures showing the 
distribution of these groups in low wage jobs also suggests that, 
in the case of racialized women, there is also a compound effect 
deriving from being both a member of a visible minority and a 
woman, as the number of women in these jobs is nearly double 
that of men.%6 


33 Canadian Council on Social Development (CCSD). (2003). Expanding the Federal 
Pay Equity Policy Beyond Gender. Unpublished research paper commissioned by 
the Pay Equity Task Force. 


34 Human Resources Development Canada (HRDC). Annual Report on the 
Employment Equity Act. 2001. 

3 Ibid. 

36 For a discussion of this phenomenon of compound discrimination, 
see Chapter 1. 
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We have discussed more fully in Chapter 1 the evidence 
demonstrating that visible minority workers, Aboriginal workers 
and workers with disabilities, as well as female workers, experience 
economic disadvantage in the workplace. On the basis of the 
research and statistical analysis which has been done, it is more 
difficult with respect to these other groups to say if these 
differences in earnings are attributable to wage discrimination 
stemming from an undervaluation of the work done by workers 
from these groups. Much more analysis remains to be done of 

the occupational and compensation patterns of these groups to 
determine whether their employment environment is marked by 
the occupational segregation and job stereotyping which has been 
experienced by women. There must also be adequate analysis of 
whether there is a workable substitute for the criterion generally 
used as the basis for comparisons of work in the case of gender- 
based wage discrimination—the predominance of males and 
females in the jobs which are being considered. 


The evidence does suggest, however that members of visible 
minorities, Aboriginal people and persons with disabilities 
experience more than one kind of discrimination. There are 
clearly barriers to equal access to jobs,” and it certainly seems 
to be the case that there is discrimination in wages affecting 
members of these groups as such or in combination with other 
grounds. There is also evidence that, at least in the case of visible 
minorities, there are some instances of occupational segregation 
like that associated with female jobs. 


We are persuaded that wage discrimination on the basis of these 
grounds is unacceptable, and is inconsistent with the guarantees 
of equality contained in the Canadian Charter of Rights and 
Freedoms and the Canadian Human Rights Act. 


Our current review of the pay equity legislation provides an 
opportunity to take a step towards addressing wage discrimination 
which is based on grounds other than gender. In Chapter 9, we 
show how the presence of significant numbers of members of the 
other disadvantaged groups in addition to women, or of significant 
number of female workers who are members of these other groups, 
can be taken into account in identifying job classes which should 
be subjected to comparison with male jobs as part of pay equity 
analysis. In our view, the legislation should also provide that pay 
equity analysis should occur, and a pay equity plan be developed 
where occupational segregation leads to the emergence of job 
classes where members of visible minorities, Aboriginal people or 
persons with disabilities are actually predominant in number, 


37 Human Resources Development Canada, supra, note 34. 
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using the 60 percent threshold we are proposing in relation to 
women. Current information suggests that there may now be 
examples of jobs which are strongly associated with visible 
minorities.38 It is possible that this pattern may also emerge with 
respect to other groups. There seems no reason why, in these 
circumstances, members of these groups should not have access 
to recourse under pay equity legislation. 


We are therefore recommending that the pay equity statute provide 
access to the pay equity process on grounds other than gender 
where, using either the threshold of 60 percent we have suggested 
to establish predominance for women, or using other criteria set 
out in Chapter 10, members of other groups are present in 
particular job classes in significant numbers. 


6.8 The Task Force recommends that the new federal pay 
equity legislation provide coverage against wage 
discrimination with respect to members of designated 
groups, where these groups are predominant in a job 
class according to the criteria described in Chapter 9, and 
that the federal government carry out the additional 
investigation and research necessary to broaden our 
understanding of the reasons for systemic patterns of 
wage discrimination against visible minorities, Aboriginal 
people and persons with disabilities, with a view to taking 
action, under a pay equity statute or otherwise, which 
can correct such discrimination. 


In Chapter 5 of this report, we recommended that the proposed 
legislation make provision for achieving the objective of equal 
pay for equal work. The difficulties which are associated with 
determining the basis on which the legislation might extend the 
grounds for addressing the issue of equal pay for work of equal 
value should not prevent an examination of whether members of 
visible minorities, Aboriginal people and persons with disabilities 
are receiving equal pay when they are doing the same work as 
other employees. We are therefore recommending that the equal 
pay for equal work provisions of the new legislation apply to 
members of these designated groups in addition to women. 


6.9 The Task Force recommends that the provisions of the 
new federal pay equity legislation which recognize that 
employees are entitled to equal pay for equal work, and 
which establish a process for eliminating this form of 
wage discrimination, should apply to members of visible 
minorities, Aboriginal people and persons with 
disabilities as well as women. 


38 Canadian Council on Social Development (CCSD), supra, note 33. 
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The Unit for Comparison 


One of the greatest challenges in devising a regime for the 
achievement of pay equity is to define the basic unit within which 
wage comparisons will be made. It is necessary that this unit be 
aligned with the fundamental decision-making processes of the 
employer, configured so that comparisons can feasibly be made, 
and that it provide effective access to pay equity comparisons to 
the largest possible number of employees. We think it is important 
to emphasize that the unit be delineated according to criteria 
which emphasize the achievement of pay equity, though the 
criteria must also reflect organizational realities. 


Though there are a number of labels which might be given to 
this unit, the term used in much pay equity legislation, including 
section 11 of the Canadian Human Rights Act, is establishment. 


Section 11 does not provide any guidance as to the delineation 
of the establishment. The concept was slightly elaborated in 
section 10 of the Equal Wages Guidelines, 1986 which reads 

as follows: 


For the purpose of section 11 of the Act, employees 
of an establishment include, notwithstanding any 
collective agreement applicable to any employees 
of the establishment, all employees of the employer 
subject to a common personnel and wage policy, 
whether or not such policy is administered centrally. 


If this was intended to provide a clear approach to the 
demarcation of the establishment, it did not, unfortunately, have 
this result. In litigation involving the Canadian Union of Public 
Employees and Air Canada and Canadian Airlines, the union 
argued strongly that the meaning of this section was that the 
establishment was not coterminous with the collective agreement, 
and that wage comparisons could therefore be made between 
the flight attendants, mostly female, represented by the Canadian 
Union of Public Employees (CUPE), and the mechanics and pilots, 
mostly male, covered by other collective agreements. The 
employers in these cases argued that the collective agreements 
constituted the “common personnel and wage policy” by which. 
the boundaries of the establishment were set, and that wage 
comparisons were therefore limited to employees within a 
bargaining unit. The decision of the Canadian Human Rights 
Tribunal, which upheld the argument made by the employers, 

is currently under review by the courts.?? 


39 On March 18, 2004, the Federal Court of Appeal handed down its decision 
setting aside the decision of the Trial Division and quashing the decision of the 
Canadian Human Rights Tribunal. See: Canada (Human Rights Commission) v. 
Air Canada, 2004 FCA 113. 
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Though the term “establishment” has the advantage of familiarity 
to employers and employee representatives, the use of this word 
in new pay equity legislation would carry with it the risk that the 
interpretation given to it would be heavily influenced by the 
discourse which has taken place in relation to section 11. It is our 
view that it would not be productive to transport this interpretive 
baggage into the implementation of a new pay equity regime. 


Other terms—corporation, enterprise, organization—also may have 
particular legal or administrative connotations in contexts other 
than pay equity. 


Pay Equity Unit 

We are suggesting the use of a term which would be specifically 
and uniquely associated with the pay equity legislation, and which 
would clearly signify its function as the basic constituency or unit 
of analysis exclusively for pay equity purposes. The term we are 
proposing is pay equity unit. 


We have concluded that it is important to identify the nature of 
a pay equity unit which would normally constitute the optimum 
configuration for the achievement of pay equity. It is important 
as well, however, to acknowledge the need for flexibility in this 
respect, so that other configurations which would support this 
goal would be permitted. 


There are a number of ways in which a pay equity unit could 
be configured, and we will outline several of the possible 
options here. 


Making the pay equity unit coterminous with the bargaining 
unit. In some respects, there is a strong argument for using the 
bargaining units which are the basis of collective bargaining 
relationships as the pay equity unit for the purposes of wage 
comparisons. In the litigation involving Air Canada and Canadian 
Airlines, the Canadian Human Rights Tribunal was persuaded that 
the bargaining unit constitutes the most accurate delineation of 
the nexus of personnel and wage policies, and administrative 
arrangements, which characterize the employment relationship 
in unionized workplaces. The collective agreement represents 
the terms and conditions of employment for bargaining unit 
employees, and it establishes rules and practices for the 
management of work and the resolution of disputes for that 
group of employees. 


Collective bargaining statutes give employees the choice to be 
represented by a trade union. Once this choice is made, the 
employer must deal exclusively with the trade union in setting 
terms and conditions of employment for employees in the 
bargaining unit, and is required to bargain in good faith towards 
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this end. The institution of collective bargaining has been an 
important vehicle for giving workers an opportunity to influence 
the terms and conditions of their employment, and to protect 
their interests in the employment relationship. It has been 
strongly argued‘? that the formulation of pay equity plans on the 
basis of a configuration other than the bargaining unit places this 
institution in jeopardy. 


It is FETCO’s belief that the proper breadth of 
establishment, in the case of unionized employees, 
should normally be the bargaining unit as 
determined by the Canada Industrial Relations Board. 
The law needs to provide this specifically to prevent 
the on-going disputes that now exist on this issue. 


Federally Regulated Employers — Transportation and 
Communications Organization (FETCO). Brief presented to 
the Pay Equity Task Force, June 2002, p. 7. 


in Chapter 16, we will be discussing our views concerning the 
interface between collective bargaining and pay equity. It is 
sufficient to observe at this point that, although we accept that 
this is a strong argument, we do not think it outweighs the 
difficulties inherent in looking to the bargaining unit to set the 
boundaries of the establishment for pay equity purposes. The 
outcome of collective bargaining is in many respects a test of 
economic power between a trade union and an employer. It has 
been argued that this is a protean characteristic of collective 
bargaining, that it is appropriate that employees and trade unions 
who are willing to throw themselves into this kind of warfare 
should be allowed to reap the benefits, and that employees and 
trade unions who are reluctant to take industrial action have made 
other kinds of choices.4! 


This premise for this characterization of collective bargaining, 
however, is that these choices—between economic warfare and 
economic peace, between a “weak” union and a “strong” union, 
between wage gains and other terms of employment—are freely 
made by employees who have an equal capacity to choose. It is 
our view that the response of employers to trade unions, and 
the response of the unions themselves to the aspirations of the 
employees they represent, are coloured by assumptions which 


40 Paul Weiler, presentation to the Pay Equity Task Force, June 28, 2002; Mark 
Killingsworth, Reforming Equal Pay for Work of Equal Value, submission to the Pay 
Equity Task Force, November 2002. 


41 Weiler, ibid.; Killingsworth, ibid. 
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are made about the value of the work which women do in the 
same way as are the wage policies which have given rise to pay 
equity legislation in the first place. Though trade unions have 
taken steps over time to develop policies of inclusiveness and to 
combat discriminatory practices within their own organizations, 
there is still a degree of gender segregation in trade union 
representation. It would be an error then, in our view, to 
reinforce this segregation in defining the pay equity unit which 
will be the basis for addressing wage discrimination. 


The use of the bargaining unit as the basis for the definition 

of the optimum unit for achieving pay equity also places non- 
unionized employees in an equivocal position. Although it is 
certainly possible to devise statutory provisions which would 
require that a pay equity plan be devised for these employees, 
such plans would not be responsive to the same criteria as those 
created within bargaining units, and it would be difficult for 
them not to be afterthoughts or “second-order” plans. 


One of the fundamental challenges to the 
implementation of pay equity is that it was “layered 
on” over existing pay determination mechanisms that 
had been determined through collective bargaining. 


Richard Chaykowski. (2002). Achieving Pay Equity Under a 
Transformed Industrial and Employment Relations System. 
Unpublished research paper commissioned by the 

Pay Equity Task Force, p. iv. 


Using regional divisions of employer operations. The 
establishment as defined by the Pay Equity Act in Ontario4? is 
based on a geographic description of the employer’s operations. 
This kind of definition attempts to capture the regional variations 
in the labour market, and creates a unit which is characterized by 
physical proximity—a practical advantage when employer and 
employee representatives must devote time to pay equity analysis 
and planning. 


lf the factor of geography is relevant in Ontario, it may also be 
relevant in the federal jurisdiction, where some large employers, 
including the federal government itself, carry out their operations 
across vast distances and in regions of the country which vary 
considerably in terms of the labour market and the costs 
associated with employment. 


42 Ontario, supra, note 27, s. 1. 
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Treating all of the operations of an employer as the basis for 
the definition of the establishment. Quebec’s Pay Equity Act 
reflects a considerably different approach to the definition of the 
basis of analysis. It provides that all of the operations of an 
employer, with 50 or more employees, will be subject to a single 
plan.43 Through the mechanisms for employee participation, 
which will be described in Chapter 8, all employees, unionized 
and non-unionized, are involved in the formulation of the plan. 


The most reasonable approach to the locus of 
comparisons must be the employer's operations. 
Under the current approach employers can use the 
bargaining unit and the structure of its operations to 
avoid compliance. Otherwise, the risk is that seen in 


cases like Air Canada where there are no or inadequate 
comparators for the purpose of identifying and 
eliminating barriers to equality in employment. 


Canadian Association of University Teachers (CAUT). 
Submission to the Pay Equity Task Force, November 2002, 
p..29. 


From the point of view of achieving pay equity, this basis for the 
definition of the pay equity unit has some positive features. It 
provides the widest possible canvas for the comparison of jobs, 
and would thus reflect most accurately the complete range of 
wage policies followed by the employer. It does not distinguish 
between unionized and non-unionized employees with respect to 
the number and kind of comparisons which can be made in 
determining whether there has been wage discrimination. 


Important to have a clear definition of the pay equity unit. 
Our recommendations concerning the appropriate definition of 
the pay equity unit for inclusion in new pay equity legislation are 
based on conclusions drawn from our review of available research 
and our consultations with stakeholders. Though we believe that 
it is important to have a clear definition which will constitute the 
norm for most workplaces, we recognize that this norm will not 
provide the best basis for the achievement of pay equity in the 
case of all employers. It is therefore necessary to provide for some 
flexibility in the application of the definition, and to be prepared 
to contemplate other possibilities where the situation requires it. 


43 Though it does provide that a certified trade union can apply to the Pay Equity 
Commission for approval to establish a separate plan based on a bargaining unit 
and an employer can seek authorization to establish a separate plan based on 
regional disparities. 
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One paper produced for the Pay Equity Task Force contained 
the following observation: 


Rather than defend a particular definition of 
“establishment”, especially one so narrowly 
defined, we suggest that the Task Force broaden 
the meaning of “establishment”, yet have it 
flexible enough to capture the various corporate 
and organizational structures of all types.44 


Others have suggested the elimination of any definition, in 
order to ensure the flexibility to respond to a variety of 
workplace contexts. 


While we agree that there is a need to provide flexibility, we are Basis for pay equity analysis. 
not persuaded that there is no need for a basic definition which 

would constitute the norm. It is necessary, in our view, for the 

legislation to provide clear guidance as to what would be viewed 

as the “normal” configuration which would be the basis for pay 

equity analysis. This would not preclude permitting sufficient 

flexibility to reflect different kinds of corporate or organizational 

requirements. 


Pay equity plans should be developed to cover all 
the employees of an employer. A single plan will 
ensure that the actual pay policy of the employer 
is captured. 


Canadian Labour Congress (CLC). Final Submission to 
the Pay Equity Task Force, November 2002, p. 4. 


If the legislation is to be proactive it must 
acknowledge the fact that workforces, even unionized 
ones, and bargaining units within such workplaces, 
are often segregated based on gender, racial, and 
other arbitrary distinctions. A segregated workforce 
frequently gives rise to segregated bargaining units 


so that drawing artificial lines around bargaining 
units for pay equity purposes effectively precludes 
remedying existing wage gaps. 

Ontario Region Women’s Committee of the 


Communications, Energy and Paperworkers Union (CEP). 
Submission to the Pay Equity Task Force, June 2002, p. 4. 


44 Jan Kainer and Patricia McDermott. (2003). Defining the Scope of Implementation 
of Pay Equity within Federally-Regulated Workplaces: Defining Establishment. 
Unpublished research paper commissioned by the Pay Equity Task Force. 
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We recommend that the definition of the pay equity unit used 
in federal pay equity legislation be normally based on all of the 
operations of a single employer, and that each employer be 
required to formulate a single pay equity plan which covers all 
of its operations. 


The pay equity plan should apply to all employees of 
the same legal entity. While this may be difficult to 
define, the intent should be that all employees of the 
same business should have the same compensation 
rights. 


Hay Group Limited. Submission to the Federal Pay Equity 
Task Force, June 2002. p. 18. 


6.10 The Task Force recommends that the new federal pay 
equity legislation provide that the normal definition of 
the pay equity unit be based on all of the operations of 
a single employer, and that each employer be required 
to formulate a single pay equity plan covering all of its 
operations. 


We recognize, however, that it is necessary to provide some 
flexibility in the application of this definition. In our view, it would 
be appropriate to provide the proposed Canadian Pay Equity 
Hearings Tribunal with jurisdiction to determine whether a 
departure from this standard should be permitted in appropriate 
circumstances, and to look behind technical corporate or 
organizational structures to determine the optimum configuration 
for pay equity purposes. This would be analogous to the jurisdiction 
possessed by labour relations boards to determine the appropriate 
bargaining unit under collective bargaining legislation; though the 
stated preference of labour relations boards is for the largest 
possible bargaining unit—indeed for units composed of all 
employees of a single employer—they have recognized that other 
configurations can form the basis for viable collective bargaining 
relationships. 


To begin with, it should be open to the parties to seek clarification 
on the issue of what constitutes a “single employer” in the context 
of complex modern corporate structures. It may be that several 
corporations are held under common ownership, but are sufficiently 
distinct in terms of the nature of their business activities and the 
kind of work done by their employees that they should each be 
regarded as separate employers. The standard for making these 
determinations should be rigorous, and should not turn on trivial 
or irrelevant distinctions. 
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Though there may be criteria surrounding the concept of 
“employer” for other purposes—taxation, for example—the 
emphasis in making this determination should be on identifying 
as the “employer” an entity which would provide a coherent and 
effective basis for the pay equity process. 


It is also necessary, in our opinion, to provide for circumstances 
in which it is not appropriate to include all of the employees of 
a single employer in a pay equity unit because of the range of 
economic sectors in which the employer is involved and the 
size and complexity of its workforce. We are thinking in this 
respect particularly of the Public Service.45 Approximately 
200,000 employees in the Public Service are employed in 

60 different government departments and agencies, are classified 
in 70 different occupational classifications, and are covered by 
17 different collective agreements. Partly in response to pay 
equity considerations, Treasury Board and the trade unions 
representing Public Service employees made an effort over a 
10-year period to put together a Universal Classification 
Standard, under which there would be a common taxonomy 
of job descriptions across the entire Public Service. In 2001, 
Treasury Board announced that this process was at an end, and 
that the parties had been unable to devise a comprehensive 
system which would have common job descriptions for all jobs. 


We are persuaded that Treasury Board and the trade unions Treasury Board - 
involved in discussions aimed at establishing a Universal Determining the pay 
equity unit. 


Classification Standard made a sincere effort to accomplish their 
goal. We think that it should be possible for Treasury Board*é to 
apply for a delineation of more than one pay equity unit within the 
Public Service to serve as a basis for pay equity analysis. We should 
stress that, in making this determination, the Canadian Pay Equity 
Hearings Tribunal should be directed by the legislation to ensure 
that any subdivision of the Public Service which is approved as a 
pay equity unit must contain a wide enough range of jobs to 
provide sufficient male comparators for meaningful analysis 
according to pay equity criteria—that is, the primary criterion for 
defining the pay equity unit is to support the effective 
implementation of pay equity legislation. 


In the case of some federal employers, it may be appropriate to Regional differences and 
recognize that their operations are carried out in economic a) pay-equity unit. 
conditions which vary considerably on a regional basis, and to 


45 Renaud Paquet and Jacques-André Lequin. (2003). Interrelations between Labour 
Relations Processes and Pay Equity: The Specific Case of the Federal Public Service. 
Unpublished research paper commissioned by the Pay Equity Task Force. 

46 And possibly other employers, though it is hard to think of another employer 
which has these characteristics to the same degree. 


207 


Chapter 6 — Scope of Application 


Flexibility in forming pay 
equity units. 


208 


treat these regional operations as separate pay equity units. In 
order to obtain approval for a pay equity unit on this basis, it 
would be incumbent on an employer to demonstrate that there 
are distinctive economic features in a particular region, not 
simply that there is an established custom of paying different 
rates to employees in different parts of the country. It would also 
be necessary to show that it is feasible to formulate a pay equity 
plan on the basis of a particular regional configuration. It should 
also be noted that the concept of defining the pay equity unit 
on a regional basis must be differentiated from the payment of 
geographically-based allowances, which are included in the 
discussion of exemptions in Chapter 12. 


We also think that the proposed Tribunal described in Chapter 17 
should be able, in appropriate circumstances, to approve a pay 
equity unit which includes more than one employer related by 
corporate ownership or control, particularly where the separate 
employers are of small size. This might be appropriate, for 
example, where small telecommunications or transportation 
operations have been registered as separate corporations, but 
have common ownership or an interlocked administrative 
structures. This would permit the proposed Tribunal to consider 
whether corporate structure is a means of maintaining 
occupational segregation, and whether a broader-based pay 
equity unit would provide a more viable unit for pursuing the 
goal of pay equity. 


In considering any of these deviations from the pay equity unit 
consisting of all the employer’s operations, the primary factor 
should be whether the standards set out in the legislation can be 
met. If a different form of pay equity unit will significantly detract 
from the ability of an employer to meet the requirements of the 
legislation, the alternative configuration should not be allowed. 


6.11 The Task Force recommends that the new federal pay 
equity legislation provide that the pay equity oversight 
agencies described in Chapter 17 be empowered to 
approve modifications of the definition of the pay 
equity unit in special circumstances which would 
include the following, where this configuration is 
not inconsistent with the effective implementation 
of the legislation: 


» acorporate structure where entities which are 
related operate de facto as separate employers; 


» operations by an employer which are in separate 
and distinct industrial sectors; 
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>» operations of an employer which are carried out in 
different regions of the country where there are 
differing economic environments; and 


» situations where pay equity legislation could be 
applied more effectively if related employers were 
treated as a single pay equity unit. 


Recommendation 6.11 


Dissenting recommendation by Professor Marie- 
Thérése Chicha, Member, Pay Equity Task Force. 


| fully endorse the principle that employers should 
have a single pay equity plan to cover all employees. 
Exceptions from this principle, as we indicate in our 
Report, must be narrowly construed. Nevertheless, 

| am proposing an additional recommendation 

that extends the same rights to employee 
representatives as those given to employers under 
Recommendation 6.12. 


This additional two-part recommendation reads 
as follows: 


6.11a The pay equity oversight agencies described 
in Chapter 17 will have the mandate to 
authorize the establishment of separate 
pay equity plans within an employer's 
operations in the following instances: 


» at the request of a certified employee 
association on behalf of the employees 
it represents; and 


» at the request of representatives of a 
non-unionized employee organization 
on behalf of the employees they 
represent. 


6.11b The oversight agencies must issue clear 
guidelines outlining the criteria that would 
justify the establishment of separate pay 
equity plans. 


As the primary responsibility for ensuring that wage discrimination Sectoral committees and 
is eliminated in this scheme rests on the employer, it is necessary Pay <auity: 

to define the pay equity unit in a way which will ensure that each 

employer can and does fulfil the requirements of the statute. 

There are advantages, however, in our view, to encouraging 
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employers, particularly small employers, to collaborate in some 
aspects of the pay equity process. 


There is a concern among some private sector employers about 
the administrative costs of implementing proactive legislation, 
especially in less developed or more vuinerable economic sectors. 
This concern that the legislation may have a negative impact on 
less solid sectors could encourage some of those employers to 
pool their resources to develop pay equity tools and processes, 
such as a gender-neutral shared job evaluation systems that 
would reflect the work characteristics of employees in that sector. 
At the federal levei, such initiatives were applied on a relatively 
limited scale in the early 1990s; a few sectoral initiatives were 
created in Ontario as well. 


The Quebec legislature decided to include a chapter in Quebec’s 
Pay Equity Act specifically for the creation of sectoral pay equity 
committees. Their responsibilities are described in the legislation 
as follows: 


44. A joint sector-based association, one or more 
employers’ associations and one or more 
employees’ associations, a parity committee or any 
other group recognized by the Commission, 
including a regional group, may, with the approval 
of the Commission, form a sector-based pay 
equity committee for a sector of activity. 


45. A sector-based pay equity committee shall be 
composed of an equal number of representatives 
of employers and representatives of employees. 
The Commission shall lend assistance to the 
committee. 


46. The mandate of a sector-based pay equity 
committee is to facilitate the work of pay equity 
committees, or of employers in the absence of 
such committees, in establishing pay equity plans, 
by developing the following elements: 


1) the identification of major predominantly 
female job classes and of major 
predominantly male job classes; 


2) the description of the method and tools 
to be used to determine the value of such 
job classes; 


3) the determination of a value 
determination procedure. 


A sector-based committee may also develop any 
other element relative to pay equity plans. 
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No element developed by a sector-based 
committee may discriminate on the basis of 
gender. 


47. Elements developed under section 46 shall 
be submitted to the Commission for approval. 


If they are approved by the Commission, the 
elements can be used in the determination of 
adjustments in compensation or in the 
establishment of a pay equity plan within an 
enterprise of the sector concerned. The pay equity 
plan must, nevertheless, be completed so as to 
satisfy the other requirements of this 


One major advantage of sectoral pay equity committees is that 
they allow for identification of male comparators in predominantly 
female sectors. As we will see later, that is why these committees 
are created mainly in that type of industry. 


The role of the Quebec pay equity commission is twofold with 
respect to the creation of sectoral pay equity committees: it 
assists the committees with the support needed to ensure their 
process is compliant and it approves or rejects the elements 

of the pay equity plans developed by the committees. All the 
elements of a pay equity plan approved by the Commission are 
made public, and the Commission must provide the contents of 
a plan, upon request. 


Under this legislation, a number of sectoral initiatives have been 
taken, in sectors such as tourism, furniture-making, day-care and 
the operation of Jewish schools in Montreal. 


In the clothing manufacturing sector, the workforce has a high 
concentration of women workers and relatively low wages 
compared to other areas of manufacturing. It is also characterized 
by relatively unstructured human resources management. 

The sectoral pay equity committee, approved for this sector by 
Quebec pay equity commission has developed a methodology 
and a process for job evaluation. In addition the committee has 
drafted 60 job descriptions for the clothing sector, developed 

a method of calculating wage adjustments, formulated a 
communications plan, and introduced training sessions 
concerning pay equity. Though this sector has had extensive 
experience under the sections of the Pay Equity Act which provide 
for sectoral activity, there are other sectors where the legislation 
has also inspired employers to work together to put a pay equity 
process in place. 
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Though employers remain responsible for the elimination of wage 
discrimination in their own workforces, they are able to benefit 
from pooling their resources. A study4” commissioned by the Pay 
Equity Task Force showed that the major benefits resulting from 
pay equity sectoral committees include the following: 


» reduced costs; 


> development of expertise among stakeholders in a 
industrial sector; 


improved labour relations; 
development of formal management structures; 
sharing of experience; 


protection of non-unionized workers; 


Ve Yn, Vee 


incentive to apply the legislation; and 
» standardized pay equity elements. 


The early results of the experience under the sectoral provisions 
of the Quebec legislation are encouraging, and it is our view 
that this model would have benefits for many employers under 
federal jurisdiction. 


6.12 The Task Force recommends that the new federal pay 
equity legislation provide for the approval of sectoral 
pay equity committees by the oversight agencies 
described in Chapter 17. 


The Territorial Governments 


Federal legislation and The territorial governments are in a unique position as concerns 

ten Renal gCveRvents, the application of federal legislation. Section 66 of the Canadian 
Human Rights Act (CHRA), for example, provides that the federal 
government can proclaim that the CHRA does not apply in the 
Northwest Territories, Nunavut or the Yukon Territory, to clear 
the field for legislation enacted by a territorial government. Such 
a proclamation has been made in the instance of the Yukon, but 
not in the case of the Northwest Territories. The Government 
of the Northwest Territories has also enacted human rights 
legislation, which applies to the Public Service and to employers 
under territorial jurisdiction. Part | of the Canada Labour Code does 
not cover the Public Service in the Northwest Territories, though it 
does cover other federally-regulated employers; the Public Service 


47 Eric André Charest. (2002). Sector-Based Pay Equity Committees in Quebec Under 
Chapter III of the Pay Equity Act: Survey and Description of the Leading Sector-Based 
Initiatives. Unpublished research paper commissioned by the Pay Equity Task 
Force. 
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is regulated by the Northwest Territories’ Public Service Act. Part III 
of the Canada Labour Code applies to all federally-regulated 
employers in the Northwest Territories, but not to “local or 
private businesses.””48 


In designing and implementing a new federal regime for pay 
equity, it is necessary to consider carefully its potential application 
in the territories. On the one hand, the federal government is 
clearly committed to encouraging self-determination and suitable 
local legislative solutions in the territories. On the other hand, 

the government also has a responsibility to ensure that acceptable 
human rights standards are maintained. 


Though we do not presume to come to any definitive conclusion 
about where the balance between territorial autonomy and federal 
government responsibility should be, we think it important that 
the proposed pay equity legislation give a clear indication of how 
it would apply in the case of each of the territories, and specify the 
circumstances under which the federal government would vacate 
the field in favour of territorial legislation. 


6.13 The Task Force recommends that the new federal 
pay equity legislation specify how it is to apply to the 
territories, and define the circumstances in which the 
federal government would vacate the field in favour 
of territorial legislation. 


48 These points were made in a presentation to the Pay Equity Task Force by the 
Government of the Northwest Territories at public hearings in Yellowknife on 
April 29, 2002. 


Territorial autonomy and 
federal government 
responsibility. 
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Chapter 7 - The Pay Equity Plan 


In this chapter we examine the general principles of a pay equity Proactive approach. 
plan. Proactive legislation is particular in providing a relatively 

detailed description of the methodology for developing and 

applying such a plan. The plan provides the framework for 

making wage comparisons between equivalent jobs and 

determining pay equity adjustments. 


During our consultations, a number of stakeholders were critical 
of the lack of clarity and guidance in the current federal pay 
equity legislation with respect to a number of elements, 
including pay equity plans and timeframes. It is therefore 
important that the legislation provide clear guidance concerning 
the essential components which must be included in a pay equity 
plan, as well as the steps which must be taken to put a plan 

in place. 


Guidelines and best practices could be developed to 
assist employers regarding development of a plan; 
selection of a job evaluation system and its 
application; identification of male-dominated and 
female-dominated job classes; application of an 
appropriate comparison methodology; wage 
adjustment where necessary; participation of 
employees in the process; and maintenance. 


Canadian Bankers Association (CBA). Submission to the 
Pay Equity Task Force, November 2002, p. ii. 


Federal legislation should specify that the empioyer 
must ensure that no element of the pay equity plan 
discriminates on the basis of gender or race and that 
all elements are applied on a gender neutral basis. 


Canadian Labour Congress (CLC). Final Submission to the 
Pay Equity Task Force, November 2002, p. 5. 
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The Elements of a Pay Equity Plan 


A pay equity plan is intended to provide a framework for the pay 
equity process to ensure the outcome is consistent with the 
objectives of the legislature. The implementation of pay equity 
involves three basic steps: 


» identifying gender predominance in jobs; 
» evaluating those jobs; and 


» determining wage gaps between jobs deemed to 
be equivalent. 


Each of these three elements requires a series of operations that 
are described in proactive pay equity legislation. 


In order to ensure that pay equity plans reflect consideration of 
these essential elements, proactive legislation typically sets out a 
systematic process for addressing significant issues. Specific time 
frames for the accomplishment of each stage of the process are 
usually identified as well. A fuller discussion of time frames is 
included in Chapter 15. 


An examination of proactive legislation in various jurisdictions 
reveals differences in the description of the contents of the plan 
and the steps required to formulate the plan. A useful example of 
how the elements of the pay equity plan are linked to time limits 
is found in Prince Edward Island’s Pay Equity Act.' Subsection 17 
(1) sets out the stages of pay equity implementation and 
specifies the duration of each individual stage: 


17.(1) For the purpose of complying with the 
provisions of this Act there are the following 
stages in the implementation of pay equity: 


STAGE | is the period of nine months from the 
commencement of negotiations in which the 
parties shall negotiate and agree to a single 
gender-neutral job evaluation plan or job 
evaluation system and the fixing of the classes 
to which the plan is to be applied. 


STAGE II is the period of twelve months after the 
end of Stage | in which parties shall apply the 
evaluation plan or system in order to determine and 
compare the value of the work performed by 
female-dominated and male-dominated classes and 
shall agree respecting the quantum of pay equity 


1 Prince Edward Island. Pay Equity Act, R.S.P.E.1. 1988, c. P-2. 
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adjustments and the proportionate share of the 
quantum to be allocated to each employee group. 


STAGE III is the period of three months after the 
end of Stage II in which the individual bargaining 
agent and the public sector employer or his 
representative shall agree respecting the allocation 
of the quantum of pay equity adjustments among 
the female-dominated classes of employees who 
are represented by that bargaining agent and 
respecting the implementation of pay equity 
adjustments. 


STAGE IV is the period in which pay equity 
adjustments are made under this Act until pay 
equity is achieved and Stage IV commences no 
later than twenty-four months after the beginning 
of Stage I. 


It appears clear that the legislators recognized the need to 
provide guidance and include comprehensive timeframes for each 
stage of the pay equity implementation process in the legislation. 
Nova Scotia’s2 legislation is fairly similar in terms of plan content 
and timeframes. 


The Ontario pay equity legislation specifies some of the elements 
which must be included in a pay equity plan. Subsection 13(1) of 
the Pay Equity Act,? requires that the plan 


(a) shall identify the establishment to which the plan applies; 
and 


(b) shall identify all job classes which formed the basis of the 
comparisons under section 12. 


Under subsection 13(2) of Ontario’s pay equity legislation, a pay 
equity plan must also include: 


» the identification of gender predominance for job classes; 
» the gender-neutral comparison system; 

» cases that constitute exceptions under the Act; 

» the dates the adjustments will be paid. 


Though this legislation provided an indication of the steps 
required in the formulation of a pay equity plan, participants in 
the system and other commentators still expressed some concern 
as to whether the legislation was sufficiently specific. Drawing on 


2 Nova Scotia. Pay Equity Act. R.S.N.S. 1989, c. 337. 
3 Ontario. Pay Equity Act, R.S.O. 1990, c. P.7. 


Ontario's Pay Equity Act. 
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this experience, the Quebec pay equity legislation provides for a 
more specific structure with respect to the elements that are in a 
pay equity plan. 

In addition to referring generally to the three essential 
components of a pay equity plan—the identification of gender 
predominance, the evaluation of jobs and the calculation and 
payment of wage adjustments—the Quebec pay equity 
legislation is unusual in that it requires the participants to 
describe clearly the methods, tools and processes which are 
used in formulating the plan, and to assure that they are 
gender inclusive. 


Section 50 of Quebec’s Pay Equity Act clearly states the elements 
that should be included in a pay equity plan. 


50. A pay equity plan shall include 


1) the identification of the predominantly 
female job classes and of the 
predominantly male job classes in 
the enterprise; 


2) the description of the method and tools 
selected 
to determine the value of job classes and 
the development of a value determination 
procedure; 


3) the determination of the value of the job 
classes, a Comparison between them, the 
valuation of differences in compensation 
and the determination of the required 
adjustments; 


4) the terms and conditions of payment of 
the salary adjustments. 


The Quebec legislation provides a deadline of four years for the 
completion of all stages of the pay equity process, though no 
specific indication is given of other timeframes for the 
accomplishment of each stage. 


The existing legislative examples we have described suggest a 
number of ways in which the pay equity process may be 
structured. Pay equity legislation in Quebec, the most recent 
in Canada, introduces the notion that the development and 
articulation of the methods, tools and processes used in 
achieving pay equity require explicit attention. To reflect the 


4 Quebec. Pay Equity Act. R.S.Q. 1995, c. E-12.001. 
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importance of this idea, we are recommending that this aspect 
of the formulation of the pay equity plan be treated as a distinct 
stage in the process. The process we are proposing would 
therefore consist of five stages, rather than the four set out in the 
Quebec pay equity legislation. The process described in this way 
would also provide employees with a clear opportunity to 
comment on the tools, methods and processes before they are 
used in the tasks of job evaluation and wage adjustment, as we 
outline in Chapters 8 and 10. 


7.1 The Task Force recommends that the new federal 
pay equity legislation specify that the pay equity plan 
include the following steps: 


1. identification of the jobs to be compared and their 
gender predominance; 


2. development of the evaluation method, tools 
and process; 


3. evaluation of gender predominant jobs using the 
selected method, tools and process; 


4. determination of total remuneration for those jobs, 
the wage gaps and any necessary salary adjustments; 
and 


5. determination of the terms of payment for salary 
adjustments. 


Conclusion 


In earlier parts of this reportS, we have outlined the conceptual 
framework within which the participants in the pay equity 
process take the steps outlined above to formulate their pay 
equity plans. In those chapters, we addressed issues related to 
how the pay equity unit should be defined, and emphasized the 
values of flexibility and inclusivity which must underpin and 
pervade the process. 


In the sections which follow, we will be discussing in detail the 
most critical aspects of the steps we have laid out in this chapter, 
and we will highlight the elements which we think should be 
included in federal proactive pay equity legislation. In this 
analysis, we will be guided by submitted briefs and consultations 
with experts, case law, research findings (particularly research 
commissioned by the Task Force), and federal and provincial 
guidelines. 


5 See, in particular, Chapters 5 and 6. 
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The elements we will be considering in the remainder of our 
report will include the following: 


> 
> 
> 
> 


> 
> 


mechanisms for employee participation; 
criteria for determining gender predominance; 
methodologies, tools and processes for evaluation of jobs; 


calculation of total remuneration, and methodologies for 
comparing wages and measuring wage gaps; 


determination of the terms of payment; and 


ways of maintaining and enforcing pay equity plans. 


Though we have alluded to the need for flexibility, we have 
responded in this chapter to the call from stakeholders for clarity 
in the legislation with respect to the steps which must be taken 
to formulate a pay equity plan. Clear statutory guidance for the 
participants in this respect will help to assure that the legislation 
attains a high level of compliance. 
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Chapter 8 — Employee Participation 


Employee participation in pay equity implementation is an Employee participation helps 
important characteristic of most proactive pay equity legislation quate e aan: 
adopted in Canada. Employee participation may occur at many 

stages, ranging from the creation of a pay equity committee to 

the posting of a pay equity plan’s results. Such participation is a 

means of ensuring an objective process that complies with the 

legislation’s primary aims. 


This participation meets a fundamental objective of pay equity, 
which is to enhance the visibility of the various overlooked 
aspects of women’s work. However, to ensure this visibility, the 
participation of the women performing these tasks is essential. 
They have the direct knowledge of the numerous requirements 
of their jobs and they can speak with conviction of the difficult 
and demanding aspects of those jobs. Furthermore, their 
participation not only guarantees that information about their 
respective duties will be enhanced but also that this knowledge 
will actually be taken into account at the various stages of the 
formulation and implementation of the pay equity plan. 


Subsection 14(2) of Ontario’s Pay Equity Act! clearly indicates the 
joint responsibilities of the employer and the bargaining agent. 


14(2) The employer and the bargaining agent for 
a bargaining unit shall negotiate in good 
faith and endeavour to agree, before the 
mandatory posting date, on, 


(a) the gender-neutral comparison system 
used for the purposes of section 12; and 


(b) a pay equity plan for the bargaining unit. 


These provisions apply to all public sector employers, private 

sector employers with 100 or more employees, as well as 

employers with 10 to 99 employees who have chosen to establish 

a pay equity plan. 

Quebec's legislation? further details the participation of employees = Employee participation — 
and proposes a more structured model pursuant to sections 16 to Hane BAY Sa legislation 
30, which apply to public and private organizations with 100 or 

more employees. The principle of setting up a pay equity 

committee is defined under section 16. 


1 Ontario. Pay Equity Act. R.S.O. 1990, c. P.7. 
2 Quebec. Pay Equity Act, R.S.Q. 1995, c. E-12.001. 
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16. An employer shall enable employees to take 

part in the establishment of a pay equity plan by 

setting up a pay equity committee on which they 
are represented. 


Employee participation is also found in other kinds of legislation or 
policies, where its purpose is to ensure that application is adapted 
to the characteristics of the workplace and to the needs of 
employees. Legislation related to occupational health and safety is 
one example. Chapter 16 of our report provides an overview of 
the important parallels between the legislative framework we are 
proposing for pay equity and the existing legislative framework for 
occupational health and safety legislation which usually provides 
for joint workplace committees. 


There are many models of employee participation. At one end, 
we find collective bargaining, representing a well-structured 
model covering a large range of normative and monetary aspects 
of work. The results of collective bargaining are imposed on both 
workplace parties. At the other end, we find some less formal 
initiatives, which focus on a certain aspect of work but have no 
binding effect, such as ad hoc committees to solve a very specific 
production problem. 


Employee participation in the pay equity process appears to be 
consistent with a growing trend for organizations to consult 
employees and provide them with information on matters of 
importance. In the box below, the Canadian Bankers Association 
describes some of these mechanisms. 


Some banks, for example, survey employees twice a 
year. Surveys include questions about compensation, 
the degree of employee satisfaction regarding fairness 
and comprehensiveness in their total compensation 
package, and the degree to which the employee 
believes his or her compensation is appropriate to 
effort and performance. 


Focus groups provide another effective approach for 


obtaining employee input. Some banks conduct focus 
groups on a regular basis. They may be system-wide 
or they may be conducted in selected areas of the 
organization as issues or businesses shift and change 
or the employer wishes to launch a new initiative and 
is seeking employee input as part of the process. 


Canadian Bankers Association (CBA). Submission to the 
Pay Equity Task Force, November 2002, p. 8. 
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This kind of employee contribution serves to maintain a more 
open workplace with less conflict, and its merit must be 
acknowledged. However, this type of participation depends 

on the goodwill of the employer and does not allow employees 
to share in decision-making authority with respect to the issues 
in question. 


Pay equity implementation, although part of human resource Pay equity is a question 
management, is a question of human rights which must be ALU ATLL 
respected. It is not simply a matter of making a change in work 

organization or new production technology more effective. 

Above all, the goal of employee participation in pay equity must 

be to advance the legislation’s fundamental objective. To that 

end, it must be based on methods whose effectiveness has been 

verified in different settings. In this chapter, we will examine the 

various types of employee participation needed to ensure that 

the legislation’s objective is achieved. We will base the analysis on 

the methods implemented in a number of jurisdictions, focussing 

mainly on those considered to be best practices. 


Employee Participation: An Important 
Guarantee of Compliance with the Legislation’s 
Fundamental Objective 


Pay equity implementation is more than just one element of the Employee knowledge 
human resource management system in which the employer's Be aaa ang 
right of general stewardship prevails. As a human right, pay discrimination: 
equity is a matter of public policy that the courts have ruled to be 

quasi-constitutional. Whatever its form, employee participation is 

needed to eliminate systemic wage discrimination. This type 

of discrimination is hard to detect, as it often results from 

longstanding practices and attitudes that have been accepted as 

normal in the workplace. The pay equity implementation process 

requires a thorough knowledge of different jobs in order to create 

effective, non-discriminatory tools, to identify the requirements of 

predominantly female jobs that have been ignored, or even to 

properly define and apply the concept of total remuneration in 

the calculation of salary adjustments. 


Because employees have specific or first-hand knowledge of the Employee participation 
jobs in an organization, their participation offers a better improves results. 
guarantee of achieving these results. 
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Involvement in decision making appears to improve 
acceptance of decisions and reduce resistance to their 
implementation, as already mentioned. The 
participation of employees with shop-floor 
knowledge can also result in better decisions and 
solutions to troublesome problems. 

Carol Agocs. (2003). Involvement of Workplace Partners in 
Pay Equity Implementation and Maintenance. Unpublished 
research paper commissioned by the Pay Equity Task Force. 
ps 12. 


uw 


Morley Gunderson indicates the vital role of unions: 


In proactive systems (such as Ontario) that do not 
rely on complaints, unions can be especially 
important in providing information in areas such 
as job evaluation, finding appropriate comparator 
groups, the appropriate definition of the employer 
and pay (including non wage compensation), 
estimating pay lines, determining exemptions and 
exclusions, and representing workers before 
tribunal hearings. 


However, we think there is no justification for discriminating in 
terms of participation by excluding non-unionized employees 
or by limiting their participation, as some laws have done. 


[TRANSLATION] One maior challenge for this 
legislation is to ensure that all employees are able to 
really defend their interests in order to eliminate any 
wage discrimination. Thus the need for active, 
enlightened participation by unionized and non- 
unionized workers, both men and women. 
Fédération des travailleurs et des travailleuses du Québec 


(FTQ). Summary of comments submitted to the Pay Equity 
Task Force. April 2002, p. 9. 
[er ona 


Wage discrimination can affect all employees, and more 
particularly certain non-unionized female workers. In fact, as 
shown in Chapter 1, gender wage gaps are generally smaller for 
unionized workers, which suggest that the interests of non- 
unionized workers are particularly in need of protection. 


3 Morley Gunderson. (2002). “The Evolution and Mechanics of Pay Equity in 


Ontario.” Canadian Public Policy-Analyse des Politiques, May 2002, Vol. 28, 
Supplement 1, p. S127. 
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Consequently, all forms of participation provided for under 
the legislation must be accessible to both unionized and non- 
unionized employees. 


8.1 The Task Force recommends that the new federal pay 
equity legislation provide that all employees, whether 
unionized or not, have the right to participate in pay 
equity implementation and maintenance. 


It should be noted here that this is an employee right rather 
than an obligation. In other words, an employee could refuse 
to participate without having to explain his or her decision and 
without being subject to disciplinary action. 


Employee participation essentially aims to make the process more Employer responsibility. 
effective and compliant with the legislation. The employer 

therefore remains responsible for achieving and maintaining 

pay equity without gender discrimination. 


Legislation should put the responsibility and 
accountability on employers to ensure that the 
policies and practices in their workplaces are 
equitable and non-discriminatory and that the basic 
human right of equal pay for work of equal value is 


entrenched. 


Canadian Federation of Business and Professional Women’s 
Clubs (BPW Canada). Supplementary submission to the 
Pay Equity Task Force, January 2003, p. 6. 


8.2 The Task Force recommends that the new federal pay 
equity legislation provide that the employer is 
responsible for ensuring that pay equity implementation 
and maintenance are free of gender discrimination. 


The Pay Equity Committee 


As we have seen, the determination of pay equity adjustments is Role of employees 
the culmination of a multiple-step process. These steps include on committees. 
identifying which predominantly male and female jobs will be 

compared, choosing the job evaluation method, evaluating jobs, 

and calculating wage gaps. These elements are also an integral 

part of maintaining pay equity in an organization open to 

organizational, technological or commercial changes. Clearly, 

employee participation in such a complex and lengthy process 

must be well planned and structured. An informal process may 

lack rigour and prevent the legislation’s fundamental objective 

from being achieved. Where employee participation has been 

recognized as a valuable feature of the pay equity process, it 

has often taken the form of committees with defined tasks. 
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These committees are composed of employer and employee 
representatives. In some instances, the process has involved one 
committee charged with carrying out the evaluation of jobs, and 
another which uses the results of the job evaluation to identify 
needed wage adjustments. 


Drawing on the experience of other legislative regimes as well as 
the model developed in occupational health and safety legislation, 
Quebec, as mentioned earlier, chose a structured model of 
employee participation, that of a single pay equity committee. 
Such a committee ensures a systematic process anchored in a 
good understanding of the work environment because of the 
participation of a variety of members. The advantage of a single 
committee is that the collective expertise of its members can be 
applied to the process from beginning to end, and the criteria 
which are developed can be applied consistently. 


Though the Quebec legislation requires the establishment of 

a pay equity committee only in workplaces with 100 or more 
employees, it is our view that this mechanism—a single pay 
equity committee, with employee and employer 
representatives—would be an effective vehicle for employee 
participation and would enhance the soundness and credibility 
of the pay equity process in workplaces of any size. 


8.3. The Task Force recommends that the new federal pay 
equity legislation provide that every employer is 
obligated to create a pay equity committee on which 
all employees are represented. 


Pay equity as a human right cannot be bartered along with 
labour relations issues in an organization, as clearly expressed 
by the National Association of Women and the Law: 


Although unions are involved in pay equity 
negotiations in Ontario and Québec, pay equity 
negotiations are conducted separately from regular 
collective bargaining. This is important because pay 
equity must not become subject to the tradeoffs and 
compromises of collective bargaining. Pay equity, as 
anti-discrimination law, is a matter of fundamental 
human rights, and should not be subject to tradeoffs 
in bargaining. Further, where pay equity issues 
remain in a separate sphere, the interests of women 
are not pitted against those of men, thereby reducing 
the potential for internal union conflict. 

National Association of Women and the Law (NAWL). 


Submission to the Pay Equity Task Force, December 2002, 
Duz7. 
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This view is widely supported by unions. 


We agree with the position taken by other unions 
that the process of negotiating pay equity must be 
separated from the regular bargaining of a collective 
agreement so that there is no possibility that pay 
equity objectives could be traded off in exchange for 


other, more general, collective bargaining demands. 


National Automobile, Aerospace, Transportation and 
General Workers of Canada (CAW-Canada). Submission 
to the Pay Equity Task Force, June 2002, pp. 7-8. 


It is therefore important to emphasize that the pay equity 
committee must be separate from any collective bargaining 
committee as will be discussed in Chapter 16. 


The Mandate of the Pay Equity Committee 


There is a strong correlation among the many elements of a pay 
equity plan, a correlation that will determine the final outcome. 
For example, if from the outset a job is determined to be neutral 
rather than predominantly male, at the end of the process 
adjustments will likely be unjustifiably smaller. The purpose of 
pay equity is not to give predominantly female jobs a maximum 
wage increase, but rather for increases to result from a process 
that is free of gender-based discrimination. If electing to make a 
job neutral does not seem to meet the legislation’s criteria and 
its effect is to remove a comparator with high wages from the 
comparison, that decision is most likely discriminatory. Including 
employee representatives in the decision-making body will allow 
for that type of decision to be challenged and possibly rejected. 


As the pay equity process continues, it becomes even more Committee must oversee 
obvious how decisions that seem purely technical substantially entire implementation and 
affect the achievement of pay equity. These include, for example, paras eae Cae ey 
the elements of the evaluation method, the elements included in 

wages, or the comparison method. The same is true during pay 

equity maintenance when identifying, for example, changes to 

job content and job re-evaluation. The committee must therefore 

oversee the entire plan, not just one step. Because maintenance 

of pay equity is based on a process that involves one or more 

elements of the plan, as we point out in Chapter 13, the 

committee’s mandate should also apply to that process. 


It would, of course, be open to a pay equity committee to seek 
advice or information from a variety of sources including 
consultants or persons within the organization with particular 
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expertise in such areas as job evaluation, compensation, 
communications or dispute resolution. Such assistance could 
be sought at any stage of the process. 


8.4 The Task Force recommends that the new federal pay 
equity legislation provide that the pay equity committee 
is mandated to develop the pay equity plan for the 
employees represented on the committee and to 
maintain the results of the plan’s application. 


Representativeness of the Pay Equity Committee 


As stated earlier, wage discrimination results from the lack of 
recognition of many aspects of women’s work. This situation arises 
from deeply rooted stereotypes and prejudices regarding women’s 
work, compounded by a power imbalance for female workers in 
the workplace. That has prevented them from gaining recognition 
for the many overlooked aspects of their jobs. To eradicate wage 
discrimination, the requirements of predominantly female jobs 
must be as clear as those of predominantly male jobs. This 

means these requirements must first be identified, and then their 
value recognized. 


Owing to the imbalance of power for female workers, the 
undervaluing of women’s work that arises from a lack of 
recognition based on stereotypes may resurface when adjustments 
are determined. In discussing the pay equity process, Morley 
Gunderson remarks that: 


The job analysis that goes into the job description 
tends to be done by supervisors, managers and 
job incumbents. Since supervisors tend to be 
male, the potential for gender stereotyping is 
present. [...] Occasional tasks such as heavy lifting 
may enter as essential functions in the male- 
dominated jobs, while occasional unpleasant tasks 
done in the female-dominated jobs may not enter 
as essential functions, especially if they are 
regarded as jobs typically done by women, 
perhaps as extensions of their work done in the 
household. Even the female job incumbents 
themselves may downplay such tasks. 4 


Gunderson continues by pointing out that even the presence of 
women on job evaluation committees is no sure guarantee of an 
equitable outcome: 


4 Morley Gunderson. (1994). Comparable worth and gender discrimination: An 
international perspective. Geneva: International Labour Office, pp. 35-36. 
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The committees themselves may have the same 
gender biases that typify the rest of society. Even 
when women are on the committees, there may 
be a selection bias in that they are more likely to 
be supervisory or senior employees, and they may 
have arrived at that position because they 
themselves were not subject to discrimination. 

As such, they may not perceive discrimination in 


other jobs. > 
In San José, California, librarians, a predominantly female group, Examples of overlooked 
asked to have “stress” included among the criteria used in a job criteria. 


evaluation system. This was opposed by the consultants overseeing 
the process on the ground that stress was an ambiguous 
characteristic and difficult to interpret. There was no mechanism 
available to the librarians through which this issue could be 
resolved, and they were forced to withdraw their request. 


In another case, a task force on pay equity in the Oregon state 
public service recommended that interpersonal relations skills 
be given more weight in the evaluation of jobs. The consultant 
involved agreed to increase the weight of this factor, but also 
redefined it so none of the jobs examined could receive the 
maximum rating. Again, the affected employees had no means 
of ensuring that their interests were protected. 


In other cases, the conflict between the interests of the Using technicalities. 
stakeholders may become apparent at the stage of recognizing 

the value of female jobs in terms of wages. In discussing pay 

equity implementation by local governments in Minnesota, 

Gunderson observes that: 


The job evaluation and other implementation 
decisions were often in the hands of local 
managers. Technical expertise was often absent, 
and mistrust was common. Local managers did 
not usually fully appreciate the importance of the 
policy and resisted its implementation as being 
imposed “from above”. Since they largely 
controlled the implementation process, they also 
had the technocratic means to manage the 
change, which usually meant minimizing the 
change. When change occurred it often became a 


5 Ibid., p. 36. 


6 Linda M. Blum. (1991). Between Feminism and Labor: The Significance of the 
Comparable Worth Movement. University of California Press. p. 81. 
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restructuring of the whole compensation process 
so that other groups also gained at the expense of 
a lack of focus on female-dominated jobs. ” 


Gunderson cites the work of Orazem and Mattila (1990), in 
describing similar pressure tactics in lowa, where 


other groups became involved in the process to 
protect or further their own interests. Specifically, 
when the comparable worth steps were originally 
applied, they would have increased the overall 
ratio of female-to-male earnings from 0.78 to 
0.88, thereby closing 44 per cent of the overall 
gap. However, this would have led to pay cuts for 
professionals and union members. These groups 
were able to bring pressure to amend the plan so 
that their potential losses were converted to gains, 
which came at the expense of reduced gains for 
women [...]. [...] In other words, the amendments 
led to a final earnings ratio of 0.83 rather than the 
0.88 that would have resulted if there had been 
no amendments [...].® 


Women must be fairly To correct the recognized imbalance of power and eliminate 
fede ha lala Hey gender bias from the process as much as possible, it is imperative 
ic , that female workers be fairly represented on the pay equity 
committee. As stated by an expert in the field of equity policy 
implementation for organizations: 


In a workplace imbued with systemic discrimination, 
in which men hold the balance of power and 
privilege—which is why pay equity is needed—male 
control of pay equity implementation might be 
expected to result in a perpetuation of the status 
quo. This result could occur through an ostensibly 


democratic process of employee participation, unless 
women employees hold the balance of power, or at 
least have substantial influence, on such committees. 


Carol Agocs. (2003). Involvement of Workplace Partners in 
Pay Equity Implementation and Maintenance. Unpublished 
research paper commissioned by the Pay Equity Task Force, 
p. 12. 


7 Morley Gunderson, supra, note 4, p. 75-76. 
8 Ibid, p. 76. 
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Since the gender bias that must be eliminated concerns Female committee members 
predominantly female jobs, the female workers that sit on must represent the jobs 

é : : : being analyzed. 
the committee should primarily represent these jobs. 


Section 17 of the Pay Equity Act? in Quebec specifies how the 
committee should be structured: 


17. A pay equity committee shall be composed of 
not less than three members. 


Not less than two thirds of the members of the 
pay equity committee shall represent the 
employees. Not less than half of the members 
representing the employees must be women. 


The other members of the committee shall 
represent and be designated by the employer. 


Again, we believe it is important to stress that the issues of 

pay equity are mainly centered on female workers, through 
predominantly female jobs. Pay equity seeks precisely to do 
justice to these jobs. Hence, in our opinion, it would be more 
appropriate for the pay equity committee to focus specifically on 
these jobs. To ensure a significant contribution of these female 
workers, they should not be represented in minority on the 
committee. We therefore recommend the following: 


8.5 The Task Force recommends that the new federal pay 
equity legislation provide that at least half the employee 
representatives on the pay equity committee should be 
female workers from predominantly female job classes. 


Particular importance should also be given to representation of Visible minorities, 
female workers who belong to a designated group—visible Aboriginals and persons 
minorities, Aboriginal people, and persons with disabilities—when paces 
they are highly represented within a job class in an organization. 

In Chapter 1, we saw how these women are at double jeopardy in 

terms of wages, due in part to the stereotypes and prejudices that 

tend to devalue their work and to their relative lack of bargaining 

power in organizations. Their participation in the committee’s 

work, where relevant, will allow for more consideration to be 

given to the requirements of the job classes in which they are 

overrepresented. Chapter 9 discusses issues related to gender 

predominance in greater depth. 


Since the pay equity process is based on comparisons, 
representatives for predominantly male jobs must be involved for 
the purpose of coherence and fairness. Representation of male 


9 Quebec, supra, note 2. 
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Committee size depends on 
a number of factors. 
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predominant job classes also ensures that male employees are 
integral participants in the pay equity process, and that the 
educational aspects of the committee process are part of their 
experience. In fact, the goal is to ensure that predominantly 
female jobs are treated in the same way as predominantly male 
jobs. Which gender predominant job classes, then, should be 
selected to participate in the pay equity committee? If the 
committee is intended to be as representative of the workplace as 
possible, an appropriate rule would be to prioritize the gender 
predominant job classes with the greatest number of incumbents. 


Employee participation on the pay equity committee is based 

on the representation criteria of various jobs with gender 
predominance. It is therefore necessary to get representatives 

from the largest possible range of jobs. Thus, there should be more 
employee than employer representatives on the committee. '° This 
does not mean that the decision making will be done on the basis 
of individual votes and that the weight of numbers will always 
favour the employees. We examine this issue later on. 


Remember that the pay equity process does not take place in the 
same context as that of negotiations for a collective agreement. As 
stated earlier, during discussions with the Task Force, numerous 
stakeholders stressed the importance of steering away from a 
process modeled on collective bargaining. The pay equity dynamic 
is completely different: the objective is to work together to best 
meet legal requirements. 


8.6 The Task Force recommends that the new federai pay 
equity legislation provide that employee representatives 
must make up at least two thirds of the pay equity 
committee membership. 


The size of the committee will depend in particular on the 
number of represented certification units, the number of job 
classes included in the plan and how diverse they are, and the 
need to keep the participants’ workload reasonable. For example, 
there may be three members in a small organization and as 
many as 10 or 12 in a large organization with several bargaining 
units and non-unionized employees. If necessary, members 

can form sub-committees, each of which would handle certain 
aspects of the process. That would depend on the needs of 
each organization. However, even if some work is done by 
sub-committees, their results would have to be approved by all 
members of the pay equity committee. To reduce conflict, the 


10 In the case of a committee composed of three members, two would be 
employee representatives. 


Pay Equity: A New Approach to a Fundamental Right 


nn 


legislation should stipulate minimum and maximum committee 
membership and respective representation for employee groups. 
Prorated representation based on the number of members would 
be advisable. 


The manner in which employee representatives are designated 
must aim to provide all employees with the same rights, regardless 
of their status. Thus, representatives should be chosen in a way 
that allows them to properly defend the interests of the employees 
they represent. Representatives for unionized employees will be 
designated by their union. To ensure the objectiveness of the 
process and to avoid any appearance of conflict of interest, 
representatives for non-unionized employees should be designated 
by non-unionized employees rather than by the employer. The 
actual methods of selecting representatives could vary based on 
organization size and resources. The employer should be obligated 
to inform non-unionized employees that they must designate 
their representatives and provide them with the means to do so. 
To ensure an impartial process, employees should choose their 
representatives by secret ballot. The more open the process, the 
greater the faith that non-unionized employees will have in their 
representatives. 


8.7 The Task Force recommends that the new federal pay 
equity legislation provide that: 


» unions designate their representatives on the pay 
equity committee; and 


> non-unionized employees elect their representatives 
on the pay equity committee by secret ballot and the 
employer is obligated to provide them with the 
means to do so. 


Authority of the Pay Equity Committee 


The mandate of the pay equity committee implies that it also has Pay equity committee has 
decision-making authority with respect to the content of the pay decision-making authority. 
equity plan. In fact, the reasons for creating the committee— 

greater guarantee of non-discrimination, knowledge of jobs, 

rebalancing of bargaining power—also support the argument 

that it should be given decision-making authority. 


If the committee only has consultative power, the 
recommendations it makes may in some cases be modified 
unilaterally by the employer. To allow for this possibility means 
opening the door to many conflicts when the committee’s 
suggestions are not respected by the employer and possibly 
to complaints to the body responsible for the application of 
the legislation. 


233 


Chapter 8 — Employee Participation 


Proactive legislation 
promotes cooperation. 
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8.8 The Task Force recommends that the new federal pay 
equity legislation provide that the pay equity committee 
holds decision-making authority with respect to the 
content of the pay equity plan as well as the 
maintenance of results. 


The legislation must set out rules governing decisions in cases of 
conflict. Ideally, decisions would be made by consensus among 
employer representatives and unionized employee representatives. 


The goal should be to have the parties agree to all 
aspects of the process: 


> Choice of information tool and process 
» Choice of job evaluation plan and process 


> Wage adjustment methodology and remedial 
approaches. 
Canadian Association of University Teachers (CAUT). 


Submission to the Pay Equity Task Force, November 2002, 
pp. 34-35. 


One advantage of proactive legislation when it is working as 
intended is that it establishes a climate of cooperation. It must be 
clear, however, that where voting occurs, employer representatives 
as a group would have one vote and employee representatives, 
one vote. Obviously, disagreements could arise between employer 
representatives and employee representatives, between unionized 
and non-unionized employees, or among various union 
representatives. 


Disputes between employer and employee representatives may 
be referred to the proposed Canadian Pay Equity Commission, 
described in Chapter 17. The proposed Commission should first 
attempt to bring the parties to an agreement through mediation. 
Where mediation fails, the proposed Commission should 
recommend a solution. 


In Quebec, section 25 of the Pay Equity Act stipulates that where 
employee representatives disagree, the vote of the majority prevails. 
In the context of that statute, the rules of committee representation 
may result in most seats being given to the representatives of the 
largest union or to non-unionized employees if they outnumber 
unionized employees in the organization. This may lead to a 
situation where the interests of a smaller unit or group are ignored. 
Quebec’s legislation also provides under section 25 that where 
there is no majority among employee representatives, the employer 
representatives have the final say with respect to the matter at issue. 
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Both these solutions may contravene the legislation’s objectives. 
The reason for having the various unionized and non-unionized 
employees participate is to give equal consideration to their pay 
equity issues and problems. For these reasons, however, we think 
that, if there is no possibility of reaching a consensus, either among 
the employee groups or between the employee and employer 
representatives, the assistance of the proposed Canadian Pay Equity 
Commission should be sought to achieve a resolution. This does 
not mean that individual employees are left without recourse if they 
have concerns about the way in which they are being represented 
or question the integrity of the process. Individual employees must 
also be able, at any stage, to raise a complaint of coercion or 
retaliation. 


In Chapter 17, we are recommending that both employer and 
employee representatives be required to participate in the pay 
equity process in good faith and without discrimination. We also 
recommend that employee representatives be obligated to 
represent employees fairly, conscientiously and without 
discrimination. Individual employees or members of minority 
groups could have recourse to the oversight agencies described in 
Chapter 17 to challenge the process in relation to these criteria. 


8.9 The Task Force recommends that the new federal pay 
equity legislation provide that where employer and 
employee representatives on the pay equity committee 
disagree, the dispute is submitted to the proposed 
Canadian Pay Equity Commission, described in 
Chapter 17. The proposed Commission must assist the 
parties to resolve the dispute, failing which the 
Commission makes a decision. 


8.10 The Task Force recommends that the new federal pay 
equity legislation provide that where employee 
representatives on the pay equity committee disagree, 
the dispute is submitted to the proposed Canadian Pay 
Equity Commission, described in Chapter 17. The 
proposed Commission must assist the parties to 
resolve the dispute, failing which the Commission 
makes a decision. 


Postings 


Employees should be informed of the pay equity process, its Employees must be 
content and its results. This information is necessary for them to informed to understand 
understand the process for determining salary adjustments and tae 

for them to take any available recourse if they believe their rights 

have been infringed. To that end, the information must be 

communicated automatically to all the employees represented on 
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the committee, rather than waiting for employees to request it, 
which may deter some employees from obtaining the necessary 
information. The Ontario and Quebec legislation sets out a 
posting process for elements we consider relevant in the context 
of federal legislation. The entire process, including the actions 
taken to implement and maintain the plan, should be 
communicated to employees through postings as new 
information becomes available. 


Posting Stages of the Pay 
Equity Process 


1. Establishing the pay equity committee 
Postings should include: 


° process used for establishing the pay equity 
committee and its membership 


e employees rights and available recourses 
2. Developing the pay equity plan 


The results of the deliberations of the committee 
with respect to the plan must be posted at the 
second, third and fifth steps, and postings would 
include the following information: 


e criteria used (e.g., whether gender 
predominance was determined by the 
percentage of gender representation, 
historical incumbency or stereotypes) 


e methods and tools selected as well as their 
description (e.g., the evaluation method, 
factors and subfactors, the evaluation 
questionnaire) 


e job evaluation methodology 
® wage comparison methodology 


° wage gaps, necessary adjustments and terms 
of payment. 


3. Maintaining the plan 


Any amendment to the plan as a result of 
organizational or other changes. 
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Based on the five-stage process outlined in Chapter 7, we are 
recommending that posting be required after stage two (the 
development of methods, tools and processes), stage three (the 
evaluation of the jobs selected for comparison) and stage five 
(the determination of the system of wage adjustment). 


At any stage, all notices, rulings or decisions by the proposed 
Canadian Pay Equity Commission or Canadian Pay Equity 
Hearings Tribunal, described in Chapter 17, should be posted. 
Posting obligations must be well defined by the proposed 
Canadian Pay Equity Commission using standard forms available 
to employers. This does not.mean employers must post the 
individual wages of every employee concerned, but rather the 
salary adjustments for predominantly female job classes. The 
wages of individual employees will be available to members of 
the pay equity committee to allow them to conduct their work, 
subject to confidentiality. 


8.11 The Task Force recommends that the new federal pay 
equity legislation provide that the employer must post 
any document, notice or decision by the proposed 
Canadian Pay Equity Commission or the proposed 
Canadian Pay Equity Hearings Tribunal, described 
in Chapter 17, by using any means necessary to 
ensure that all employees can effectively access 
this information. 


The objective of the posting is to help employees understand the Posting required at three 
process so they can assess its compliance with legal requirements arltical stages: 
and defend their rights if they think these have been infringed. 

A procedure must therefore be established to allow them to 

request clarification regarding the posting’s content or to request 

modifications to certain elements of the plan. Employees should 

be able to request these changes before the implementation 

process is complete, otherwise the progress of activities may 

be compromised. In fact, suppose that employees requested 

modifications to the evaluation method, claiming that certain 

aspects are discriminatory, and the committee deemed the request 

to be justified; if the job categories have already been evaluated 

and the salary adjustments calculated, the whole evaluation 

process would have to be redone, along with additional delays 

and costs. It would thus be best to require a posting at the three 

critical stages we have mentioned—following the development of 

methods, tools and processes, following the evaluation of the jobs 

selected for comparison, and again following the determination of 

the system for calculating wage adjustments. 


Careful thought should be given to the communication strategy 
to be used in formulating the documentation for posting. It is 
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Postings must be easily 
accessible. 
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important that the process be transparent, and that employees 
be provided with sufficient information, which will allow them to 
understand what is going to happen and how it may effect them. 
In order to build confidence, a well-designed communication 
strategy also needs to address how best to manage expectations, 
deal with negative reactions and allay any fears associated with 
the job evaluation process and possible wage adjustments. 


Each of these three postings should be followed by a period 
during which employees can make their comments to the pay 
equity committee. The committee would then be given a certain 
timeframe to respond through a new posting. The respective 
durations for these two periods could be eight weeks for 
employees to understand the content of the posting and assess its 
compliance with the legislation and a shorter period of four weeks 
for committee members to examine requests in relation to a plan 
they themselves developed. As at other stages of the process, 
employees may file a complaint with the proposed Canadian Pay 
Equity Commission on the grounds set out in Chapter 17, or 
because they allege that they have been subject to retaliation. 


For employee rights to have any real scope, employees must 

be able to access the postings easily. That is why a number of 
organizations in Quebec posted the results of each stage of the 
process on their intranet site, in addition to posting it on bulletin 
boards. They also made sure the language used in the documents 
could be understood by all employees, avoiding technical or 
highly specialized terms as much as possible. Employers might 
also be encouraged to post material in more than one language, 
where this is warranted in light of the diversity of the workforce. 
In our view, these are best practices that foster a transparent 
process and compliance with the legislation’s objective. Posting 
adequate information at each stage of the pay equity process, 
whatever the practical means selected, is one way to broaden 
employee participation. 


8.12 The Task Force recommends that the new federal pay 
equity legislation provide that: 


> after the second, third and fifth steps, the employer 
must post the results of the deliberations of the pay 
equity committee in a format consistent with 
guidelines issued by the proposed Canadian Pay 
Equity Commission, described in Chapter 17; 


> employees affected by the plan be allowed eight 
weeks after each posting to make comments and 
request modifications. The pay equity committee 
will have four weeks to respond with a new posting 
including, where applicable, the modified plan; and 
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» employees may appeal decisions made by the 
committee by filing a complaint with the proposed 
Canadian Pay Equity Commission at any stage of the 
process, based on the grounds set out in Chapter 17, 
or on retaliatory action taken against them. 


Recommendation 8.12 


Dissenting recommendation by Professor Marie- 
Thérése Chicha, Member, Pay Equity Task Force. 


Recommendation 8.12, bullet 3, essentially limits the 
permissible grounds for employee complaints to bad 
faith on the part of pay equity committee members or 
to reprisals against an employee. However, as the pay 
equity committee conducts its work, it may happen 
that an employee thinks his/her right to pay equity 
has been infringed, for instance because the members 
are using inadequate methods or tools (even if in 
good faith), or because of some similar reason. 
Suppose that the employee has provided comments 
to the committee members in response to a posting, 
but the committee members have not changed their 
decision or offered convincing explanations. In such 
cases, it is essential that the employee be able to file a 
complaint with the oversight agency. 


One might think that a very substantial number of 
complaints could be filed with the oversight agencies 
as a result of this recommendation. | do not think so, 
since we have made very extensive recommendations 
in our Report regarding the role of the oversight 
agencies with respect to education, training, 
information and employer obligations. Consequently, 
if these recommendations are followed, | believe that 
there will be an adequate level of compliance with the 
legislation in the majority of cases. 


This does not preclude the fact that in some 
establishments, certain elements of a pay equity plan 
can have a negative impact on the employee’s right to 
pay equity. It is essential to provide these employees 
with accessible recourse, and not subject them to the 
high standard of determining whether or not there 
was an act of bad faith on the part of one or more 
members of the pay equity committee. 
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240 


Furthermore, one must recognize that a pay equity 
committee—being both judge and interested party— 
may find itself in a conflict of interest situation when 
an employee requests changes to a pay equity plan. 


It is therefore critical that employees be able to file 
their complaints with an independent body such as 
the oversight agencies proposed in our Report. These 
agencies must issue clear guidelines explaining the 
process for filing complaints. 


This is why | recommend that bullet three of 
Recommendation 8.12 be replaced by the following: 


>» employees who are dissatisfied with the 
response of the pay equity committee have the 
right to file a complaint with the proposed 
Canadian Pay Equity Commission at every step 
of the process. 


Once the information is posted and the plan modified, where 
applicable, the employer must send the postings to the proposed 
Canadian Pay Equity Commission that can thus verify that 
employers have respected the legislation’s deadlines. It may also 
choose to examine a number of these reports to assess their 
compliance. This selection may be random or based on certain 
factors or complaints that suggest an employer is contravening 
the Act. Postings sent to the proposed Commission may also serve 
to establish a picture of the legislation’s application and to identify 
sectors experiencing problems with its application, and in need of 
assistance by the proposed Commission to assist these sectors. 


8.13 The Task Force recommends that the new federal pay 
equity legislation provide that an employer must send 
copies of all postings, as posted, to the proposed 
Canadian Pay Equity Commission, described in 
Chapter 17. 


Employee Rights with Respect to Participation 


The Right to Protection Against Retaliation 

If employees are to participate freely in developing the pay equity 
plan, present their comments, request revisions or possibly file a 
complaint with the proposed Canadian Pay Equity Commission, 
they must not feel threatened by the possibility of retaliatory 
measures taken against them. That is why proactive legislation 
usually includes provisions protecting employees from retaliation 


Pay Equity: A New Approach to a Fundamental Right 


and we will be recommending the inclusion of such provisions in 
proactive pay equity legislation in Chapter 14. 


The Right to Paid Time 


To ensure that members of the pay equity committee will devote Time for committee work 
sufficient time to committee work without being penalized, the and training must be paid. 
employer must encourage their participation by compensating 

employee representatives for time spent on preparing committee 

work and attending meetings. This also applies to training. 


To ensure its success, employee participation in a 
committee, as well as any education or training in 
the workplace relating to pay equity, must be 
paid time. 


Public Service Alliance of Canada (PSAC). Final submission 
to the Pay Equity Task Force, November 2002, p. 8. 


8.14 The Task Force recommends that the new federal pay 
equity legislation provide that the time employees 
spend on pay equity committee work and on other 
activities needed to achieve pay equity is considered 
work time and thus be paid accordingly. 


To avoid indirectly excluding persons with family obligations, 
particularly women, committee meetings should be held during 
work hours, as much as possible. 


The Right to Training 


Earlier in this chapter, we stated that one reason for creating a All committee members 
pay equity committee is to ensure that both the process and the must have prior training. 
results are fair and effective. In order to achieve these objectives, 

it is essential that all committee members, both employer 

and employee representatives, have the knowledge and skills 

necessary to participate fully and constructively in the process. 

Members will only be able to fulfill their duties properly if they 

are given prior training. 


Plan development needs [to] be included as an 
educational component, so that managers and 
employees understand why the exercise is being 
conducted. It should also include training in pay 


equity principles. 


Ontario Federation of Labour, submission to the Pay 
Equity Task Force, June 2002, p. 11. 
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Training needed on 
collaborative decision 
making. 
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Stakeholders who have participated in the pay equity process 
emphasize the importance of training. The training given to 
members of the pay equity committee must, of course, provide a 
firm background regarding requirements under the legislation, 
and technical processes which are part of the pay equity analysis. 


[TRANSLATION] Pay equity is a complex issue that 
requires specialized training, in terms of the basic 
concepts and the entire pay equity process, as well 


as maintenance of pay equity once it is achieved. 


Fédération des travailleurs et des travailleuses du Québec 
(FTQ). Summary of comments submitted to the Pay Equity 
Task Force, April 2002, p. 9. 


In addition, training should foster awareness of committee 
members as to human rights and discrimination issues. It should 
also provide them with the tools necessary to participate effectively 
in collaborative decision-making, and to resolve contentious issues 
in a constructive manner. 


In order that the work of the pay equity committee is compliant 
with the legislation, it is the employer's responsibility to ensure 
that committee members acquire the training and skills needed 
to perform the duties required in an informative and productive 
manner. Without such training, the capacity of employee 
representatives to make a constructive contribution may be 
limited as they may be highly influenced by human resource 
specialists sitting on the committee, or by outside consultants. 


We have spoken here of the training needs of members of the pay 
equity committee representing both employer and employees. 
The members of the committee require specialized information 
and skills in order to carry out their important role in relation to 
the formulation and maintenance of the pay equity plan. It is 
necessary as well, however, to ensure that all employees and 
managers have training opportunities which will allow them to 
understand the pay equity process and its implications for them 
and the organization. This more general training, in the concepts 
of pay equity and the process in place for achieving it, helps to 
foster a climate in which human rights are better understood and 
supported; generates a widespread sense of ownership of the 
goals and the process; and builds a pool of informed employees 
and managers who may be suitable candidates for future 
membership on the pay equity committee. 
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8.15 The Task Force recommends that the new federal pay 
equity legislation require the employer to provide 
members of the pay equity committee with the 
necessary training to establish a pay equity plan and to 
maintain its results. The training should also allow 
committee members to develop both technical skills 
and the ability to identify and eliminate discrimination. 
The empioyer should also provide information and 
facilitate training to permit all managers and employees 
to understand the pay equity process and the pay 
equity plan. 


In Chapter 17, we suggest that the proposed Canadian Pay Educational mandate. 
Equity Commission should have a broad mandate with respect to 

educational activities. It would be appropriate, in our view, if the 

proposed Commission, in addition to circulating manuals, 

materials and checklists for the use of pay equity committees, 

developed training programs for members of those committees. 

This would provide one means of ensuring that the training 

received by employer and employee representatives is relevant 

and of high quality. 


Employees, unions as well as employers, require 
informed guidance on all the aspects of pay equity 
(and equal pay) implementation in order to make 
non-discriminatory decisions throughout the pay 
equity process. This must be facilitated by the 
Commission who has the responsibility for 
enforcement and oversight. 

Canadian Association of University Teachers (CAUT). 
Submission to the Pay Equity Task Force, November 2002, 
p. 26. 


Numerous stakeholders have also stressed the need for public Public funding may 
funding of this training or for other government financial support. Be required: 

In fact, we believe this would motivate organizations to adopt 

effective training programs, and allow them to reduce their 

financial burden. 
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Education, information and training should be 
funded for employers, unions and employees in the 
development and implementation of pay equity 
plans. 


Ontario Federation of Labour. Submission to the Pay Equity 
Task Force with respect to a review of Section 11 of the 
Canadian Human Rights Act and the Equal Wages Guidelines, 
1986, June 2002, p. 15. 


The Right to Information 


Committee members must The mandate of pay equity committee members requires that 
have access to relevant they be given the necessary data to achieve that mandate in a 
information. 


manner consistent with the legislation’s objective. This 
information concerns not only the requirements of gender 
predominant jobs, but also their respective remuneration, 
including base pay, flexible pay and benefits with pecuniary 
value. If committee members do not have valid information 
regarding the elements needed to develop an effective pay 
equity plan, they cannot be certain they have really eliminated 
wage discrimination. 


Employees and unions must have full access to all pay 
equity relevant information. Information in the hands 
of the employers, including information about the 
employer’s compensation system, about the 
composition, duties, and evaluation of jobs and 


about the selection and design of gender neutral 
comparison systems must be shared. 


Canadian Labour Congress (CLC). Final Submission to 
the Pay Equity Task Force, November 2002, p. 4. 


Access to information is also required for committee work to 
progress smoothly and harmoniously. Concrete experiences in 
Ontario and Quebec have shown the pay equity process to be 
more effective and timely when the committee has all the 
information it needs and is not forced to negotiate obtaining that 
information piecemeal. In such a case, a climate of mistrust is 
created and goes on to pervade all committee work. 


Obligation of confidentiality. To guarantee to the employer that pay information will not be 
used for any other purpose, the legislation will have to provide 
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that committee members be obligated to maintain 
confidentiality. Thus, section 29 of the Quebec Pay Equity Act 
stipulates as follows: 


Disclosure of Information. 


29. The employer is bound to disclose to the members of 
the pay equity committee the information necessary to 
establish the pay equity plan. The employer shall also 
facilitate the collection of the necessary data. 


Confidentiality. 


The members of the pay equity committee are bound to 
protect the confidentiality of any information and data 
obtained. |! 


8.16 The Task Force recommends that the new federal pay 
equity legislation indicate that the employer must 
provide committee members with the information 
required to establish a pay equity plan and to maintain 
pay equity results. It must also facilitate the collection 
of data necessary for the committee’s work. In return, 
committee members will be obligated to maintain the 
confidentiality of such information with sanctions for 
breach of confidentiality to be determined by the 
oversight described in Chapter 17. 


Conclusion 


This chapter presented the rationale and the important elements of 
employee participation in the pay equity implementation process. 
The various experiences examined in this respect illustrate the 
benefits of employee participation both in terms of achieving the 
legislation’s objective and of ensuring an effective implementation 
process. The recommendations presented in this chapter are 
consistent with that dual perspective. 


11 Quebec, supra, note 2. 
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Pay Equity: A New Approach to a Fundamental Right 


Chapter 9 — Predominance in 
Job Classes 


The first step of a pay equity plan is to select the jobs that will be Pay equity focuses on job 
evaluated and compared, that is, women’s and men’s jobs in the characteristics. 
organization. The entire implementation process for pay equity is 

based on the characteristics of the job, not on the individuals in 

the jobs. That is what differentiates the principle of equal pay for 

work of equal value from that of equal pay for equal work. In the 

latter case, it is neither necessary to demonstrate predominance 

nor to evaluate the jobs since pay disparity results from 

discrimination between two persons performing the same work. 


The selection of jobs to be compared can be broken down into Identifying job classes and 
two steps. First, the job classes—single jobs or groupings of jobs determining gender 
which are to be compared as part of the pay equity analysis— Pecans: 

must be identified. Second, predominance must be determined 

for each of these job classes. 


In this chapter, we begin by examining the issue of criteria for 
identifying the job class and predominance indicators, for which 
we will take into account both indicators pertaining to gender 
and those pertaining to other socio-demographic characteristics. 
As indicated in other chapters, the main concern underlying our 
overall analysis is to determine and recommend definition criteria 
and application methods that are free of gender-based 
discrimination. 


Job Classes 


The pay equity implementation process must be applied rigorously Legislation must include 
if meaningful, discrimination-free results are to be achieved. The specific criterta ‘for 

: ee defining “job. 
clearer and more rigorous the process, the easier it is to detect 
and eliminate discriminatory aspects. It begins with the definition 
of what a “job” is, the positions it includes, and its scope. This 
definition requires an initial classification of positions or jobs using 
criteria that ensure a certain degree of homogeneity. The titles or 
classifications in effect in a business, whether determined under 
collective agreements or not, are not necessarily appropriate 
indicators of which jobs should be grouped together for the 
purposes of pay equity. They may, in fact, be too broad and 
include a variety of tasks or be based on fairly vague criteria that 
vary from one job to the next. Moreover, classification methods 
differ from business to business and titles are far from 
homogeneous. Hence, there is a need for specific criteria in the 
legislation to define the job classes which will provide the basis for 
analysis during the formulation of the pay equity plan. 
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Broad definitions of job 
classes may contribute to 
pay inequities. 


CHRA and Equal Wages 
Guidelines, 1986 do not fully 
define job classes. 
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The implications of the definition of job class are significant, 

as John Kervin! points out. After examining the results of 
simulations of a number of options pertaining to the scope of 
job classes, this researcher found in particular that a very broad 
measurement will have the effect of combining female- 
dominated jobs with male-dominated jobs and will result, 
ultimately, in smaller wage gaps. 


Definitions and Classification Criteria for Jobs in 
Canadian Jurisdictions 


At the federal level, the Canadian Human Rights Act (CHRA) does 
not set out criteria for delineating job classes for use in pay 
equity comparisons and the Equal Wages Guidelines, 1986 refers 
to occupational groups without indicating definition criteria. 
However, a Canadian Human Rights Commission (CHRC) 
information document—/mplementing Pay Equity in the Federal 
Jurisdiction?—includes a number of criteria for determining an 
occupational group. 


Several criteria may be used in determining what constitutes an 
occupational group: 


» jobs grouped together are characterized by similar work; 
» they probably have the same basic qualifications; 


» they are characterized by similar career patterns and 
interchangeability of personnel; and 


» they may already be grouped together for administrative 
purposes, have similar wage scales and have common 
representation in bargaining. 


Various stakeholders who appeared before the Task Force were 
critical of the lack of a definition in the CHRA regarding 
occupational group. Many stressed the importance of having 
clear guidelines to determine an occupational group and 
emphasized the need for clarity in defining job classes. 


1 John Kervin. (2002). Measures of Job Gender. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 24. 


2 Canadian Human Rights Commission (CHRC). (1992). Implementing Pay Equity in 
the Federal Jurisdiction. Ottawa: Canadian Human Rights Commission, pp. 6-7. 
Accessible on CHRC website: http://www.chrc-ccdp.ca. 
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There has also been confusion over the phrase 
“occupational groups,” which is the category for 


analysis in comparing wages according to the Equal 
Wage Guidelines. 


National Association of Women and the Law (NAWL). 
Brief presented to the Pay Equity Task Force, 
December 2002, p. 19. 


Generally, the Canadian Labour Congress specifies that: 


Occupational group or job class should not be rigidly 
defined, but common characteristics of the work 
should be examined by the parties with a view to 
making reasonable choices in light of the purpose 


of the legislation. 


Canadian Labour Congress (CLC). Final submission to the 
Pay Equity Task Force, November 2002, p. 8. 


In contrast to the federal pay equity legislation, which does not Manitoba, PEI and Ontario 
define occupational group, proactive legislation usually includes definitions of unit 
provisions which clarify elements that are used to identify and atanalys!s, 

group jobs. Manitoba’s Pay Equity Act stipulates that the job class 

which will be used for comparison is the class of positions defined 

on the basis of three criteria: 


eltgsa 


“class” or “class of positions” means a group of 
positions involving duties and responsibilities so 
similar that the same or like qualifications may 
reasonably be required for, and the same schedule 
or grade of pay can be reasonably applied to, all 
positions in the group? 


Under Prince Edward Island’s legislation,4 “class” is defined in 
terms of the same three criteria: similar duties, comparable 
qualifications and application of the same pay grade or schedule. 


Ontario’s Pay Equity Act adds a fourth criterion—recruiting 
methods: 


1.(1) “job class” means those positions in an 
establishment that have similar duties and 
responsibilities and require similar qualifications, 


3 Manitoba. Pay Equity Act. $.M. 1985-86, 21 C.C.S.M. P13. 
4 Prince Edward Island. Pay Equity Act. R.S.P.E.I. 1988, c. P-2. 
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Quebec definition of unit 
of analysis. 


Skill, effort, responsibility 
and working conditions. 
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are filled by similar recruiting procedures and 
have the same compensation schedule, salary 
grade or range of salary rates° 


Based on Ontario’s experience and the limited scope of the 
criterion “similar recruiting procedures,” Quebec's Pay Equity Act 
includes only three criteria as set out in section 54, paragraph 1: 


54. For the purpose of identifying predominantly 
female job classes and predominantly male job 
classes, positions held by employees which have 
the following common characteristics shall be 
grouped together: 


1) similar duties or responsibilities; 
2) similar required qualifications; 


3) the same remuneration, that is, the same rate 
or scale of compensation.® 


As seen above, these examples of proactive legislation use the 
expression “job class,” which groups jobs according to three or 
four criteria, all of which must be respected. The expression “job 
class” was chosen to avoid any confusion with expressions that 
are used in the workplace and that have very changeable 
content, such as “position,” “occupation,” “title,” “duty,” 


Mou 


“job family,” “job classification,” and “salary class.” 


Homogeneity of Job Classes 


The objective of the criteria used under proactive legislation to 
analyse the specific features of jobs is to define the job class 
rigorously to ensure consistency of the pay equity plan and to 
avoid arbitrary effects on predominance. The most common 
evaluation criteria are skill, effort, responsibility and 

working conditions. 


To ensure a more rigorous evaluation, proactive legislation 
requires job classes to be defined homogeneously with regard to 
the two most heavily weighted factors in the evaluation systems: 
qualifications and responsibilities. The following example 
illustrates the importance of this homogeneity. Suppose that a 
company designates as “programmer” all employees who 
perform this type of work, although some perform that work at a 
highly complex level while others are assigned to relatively 
simple analyses. For the former, the employer requires that they 
have a university degree while the latter are only required to 


> Ontario. Pay Equity Act. R.S.O. 1990, P. 7. 
© Quebec. Pay Equity Act. R.S.Q. 1995, chap. E-12.001. 
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have a technical school diploma. If both types of programmers 
are grouped together in the same job class, this may lead to 
problems later when the qualifications for that job class 

are evaluated: will the job class be assigned the points for a 
university degree or for a technical school diploma? Assigning an 
average number between the two distinct levels of education will 
reflect neither the value of the more complex job nor that of the 
simpler job. More important still, this may well have a 
discriminatory impact on the results, particularly if one of the 
combined jobs is female-dominated and the other is male- 
dominated. 


With regard to remuneration, the requirement for consistency is 
even easier to understand. The ultimate goal of the pay equity 
process is to compare the pay of female-dominated jobs to that 
of male-dominated jobs. If the job class includes a variety of pay 
rates that are not inter-related as they would be on a pay scale, a 
problem will arise when comparisons are made: which pay rate 
will be representative of this job? By the same token, if two jobs 
with access to different flexible pay schemes are grouped 
together, which remuneration will be used to compare this job 
class with others? As in the case above, such a combination may 
indeed have a discriminatory impact. As we will see later, since 
pay comparisons take into account flexible pay and benefits with 
monetary value. It is therefore essential to take these into 
consideration from the outset when defining the job class which 
will be the basis for analysis. 


Determination of job class also has a material impact on Impact of job class 
predominance, as John Kervin demonstrates by comparing on predominance. 
three situations: 


> Imagine a job with 10 incumbents, seven of whom are 
male. The proportion female is 30 percent. 


> This jobs falls into an occupational pay level with 
100 incumbents, 50 of them male. The proportion 
female for the job is now 50 percent. 


> This occupational pay level is part of an occupational group 
with 1000 incumbents, of which 250 are male. The job’s 
proportion female now becomes 75 percent.’ 


This example illustrates the impact of the definition of job classes Importance of identifying 
and explains why the pay equity commissions in’ Ontario and aes separate 
Quebec recommend that where there is doubt about the ‘ 

similarity of two or more jobs, it is preferable to not group them 

together and to establish separate job classes. 


7 John Kervin, supra, note 1, p. 8. 
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Proposed Canadian Pay 
Equity Commission should 
adopt “similarity” concept. 
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An example from the cases of Ontario’s Pay Equity Hearings 
Tribunal illustrates this point well. The case involved female 
elementary school teachers,’ and the dispute between the school 
board and the union representing the female teachers concerned 
the number of job classes. The school board maintained that all 
female teachers belonged to the same job class whereas the 
union contended they should be broken down into seven 
categories according to the level of qualification required. 
Predominance was based essentially on this issue since men were 
predominant in the highest-qualified and best-paid categories. 
The Tribunal ruled in favour of the union and allowed separate 
job classes, and explained its decision by stating that the 
additional qualifications constituted a necessary requirement 

for gaining access to higher-level positions. 


Flexibility in Applying Criteria 

It is not necessary to fully evaluate the qualifications and 
responsibilities or to calculate total remuneration precisely. 

The determination of job classes is simply a preliminary sorting 
based on relatively simple indicators such as level of education or 
access to a skills-based pay scheme. 


The concept of similarity of duties, responsibilities and 
qualifications has been described in various guides? and the 
proposed Canadian Pay Equity Commission will be able to 
rework them, adapting them to the situations of organizations 
under federal jurisdiction by clearly illustrating their application. 
The term “similar” implies a certain flexibility, which would not 
have been implied had the term “identical” been used in the 
aforementioned legislation. 


There is a need to maintain flexibility so that the 
individualized ways in which workplaces are 
organized can be taken into account. 


Public Service Alliance of Canada (PSAC). Finai submission 
to the Pay Equity Task Force, November 2002, p. 14. 


8 Re Wentworth County Board of Education, (1991), 2 P.E.R. 37. 


9 See for example the Canadian Human Rights Commission 
(http://www.chre-ccdp.ca), Quebec’s Commission de l’équité salariale 
(http://www.ces.gouv.qc.ca/fr/english/ english.asp) and Ontario’s Pay Equity 
Commission (http://www.gov.on.ca/lab/pec/). 
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Given the above analysis of the criteria for determining job Additional criterion 
classes, we recommend adding a fourth criterion to the three Bol 
criteria Commonly used in proactive legislation, that of similar 

access to total remuneration and benefits with monetary value. 

We make this recommendation for reasons of consistency 

with later stages of the pay equity plan in which remuneration 

includes both components, as well as the fact that flexible pay 

has become significant in a number of businesses. Here, by the 

same token, it is not a question of making elaborate calculations 

at the job class stage, but of ensuring that jobs with similar 

access to flexible pay and benefits are grouped together. 


9.1 The Task Force recommends that the new federal pay 
equity legislation include a provision which determines 
a job class by the following four criteria: 


» similar duties or responsibilities; 
» similar qualifications; 
» the same rate of pay or the same pay scale; and 


» similar access to total remuneration and benefits with 
monetary value. 


Size of Job Class 


Some pay equity legislation, such as that of Nova Scotia!® and Minimum threshold 
Manitoba"!, requires a minimum number of incumbents in a job requirement has 
class for it to be part of the pay equity plan. This minimum size is ee ae 
10 employees. In Manitoba, smaller job classes can be included 

by agreement or regulation. This requirement has had 

undesirable effects, particularly that of excluding from pay equity 

plans male-dominated jobs that could be used as comparators. '4 

These jobs are often considered more specialized and therefore 

have fewer incumbents. These negative effects are thus likely to 

unjustifiably limit pay comparisons, which is why we do not 

recommend a minimum size for job classes. 


Grouping of Job Classes 

Once job classes have been determined based on the four criteria Groups of job classes. 
mentioned above, they can be brought together in a group of 

jobs for wage comparison purposes. This approach was adopted 


10 Nova Scotia. Pay Equity Act. R.S.N.S. 1989, c. 337. 

11 Manitoba, supra, note 3. 

12 See Pay Equity in the Manitoba Civil Service, (1998), Winnipeg: Manitoba Civil 
Service Commission; and Susan Genge, (1994), Pay Equity in Canada: What 
Works? Trade Union Pay Equity Practitioners Examine Their Experiences, report 
prepared for Human Resources Development Canada and the Canadian Labour 
Congress Ad Hoc Pay Equity Committee. 
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under Ontario’s Pay Equity Act'3 for female-dominated categories. 
Subsection 6(9) of the Act outlines the procedure in such a case 
and subsection 6(10) defines “group of jobs”: 


Ontario's Pay Equity Act. 6.(9) Where a group of jobs is being treated as 
a female job class, the job rate of the individual 
job class within the group that has the greatest 
number of employees is the job rate for the 
group and the value of the work performed 
by that individual job class is the value of 
the work performed by the group. 


6.(10) In this section, “group of jobs” means a 
series of job classes that bear a relationship to 
each other because of the nature of the work 
required to perform the work of each job class 
in the series and that are organized in 
successive levels. 


Job classes must be At first glance, grouping together all the female-dominated job 

grouped after evaluation classes that belong to the same family may seem like an effective 

to avoid bias. : ; ’ ; 
way to simplify the work of the pay equity committee. However, 
this grouping would not necessarily respect the principles of pay 
equity. Such an approach would entrench the existing hierarchy 
between female-dominated job classes without verifying whether 
it actually reflects the hierarchy that would result from an 
evaluation of the jobs. Consequently, the legislation should not 
allow the creation of job groups at this stage of the process when 
the committee has not yet evaluated each job class. On the other 
hand, once the evaluation is performed, job classes can be 
grouped based on the establishment of point intervals. This 
could actually simplify the pay comparison stage, provided the 
grouping is free of discrimination. 


Predominance of Job Classes 


Stereotyped jobs and An analysis of the labour market reveals that certain jobs have 
occupational segregation. an image which automatically links them to a particular 
socio-demographic group, for example: 


} secretaries: women; 
>» mechanics: men; 


» garment industry seamstresses: women who belong 
to visible minorities; 


» fast food service employees: youth. 


13 Ontario, supra, note 5. 
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This image arises from the fact that traditionally, most of the 
workers in these occupations share a demographic trait both 

in the labour market generally and in a specific business. This 
contributes to “labelling” of jobs—women’s jobs, men’s jobs, and 
jobs held by visible minorities—and reflects the occupational 
segregation still common in the labour market. 


As indicated in Chapter 1, prejudices and stereotypes regarding Occupational segregation. 
women’s work, unequal bargaining power and traditional 

management practices stem from this kind of occupational 

segregation and negatively affect value and pay for these jobs. 

This situation is well documented for women; however, the role 

of occupational segregation in wage discrimination against other 

groups is less documented in Canadian scientific research and 

case law. 


Definition of Predominance and Predominance Criteria 
in Canadian Jurisdictions 


Most of the legislative provisions pertaining to pay equity, Gender predominance. 
particularly the proactive legislation, deal exclusively with gender 

predominance. At the federal level, section 13 of the Equal 

Wages Guidelines, 1986 establish a sliding scale to determine 

predominance that varies based on the size of the group. 


13. For the purpose of section 12, an 
occupational group is composed predominantly of 
one sex where the number of members of that sex 
constituted, for the year immediately preceding 
the day on which the complaint is filed, at least 


a. 70 percent of the occupational group, if the 
group has less than 100 members; 


b. 60 percent of the occupational group, if the 
group has from 100 to 500 members; and 


c. 55 percent of the occupational group, if the 
group has more than 500 members.'4 


Canadian pay equity legislation, particularly proactive legislation, 
has been directed at examining the position of women workers 
in jobs where women are predominant. 


These thresholds present a deviation from the ordinary use of the 
term “majority” to mean 50 percent plus one. However, as the 
following excerpt makes clear, the Canadian Human Rights 
Commission wished to eliminate the effect of random chance: 


14 Canada. Equal Wages Guidelines, 1986, SOR/86-1082. 
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Sliding scales may 
skew results. 


Quebec: grounds of 
discrimination other 
than gender. 
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The second step then is to ensure that the make- 
up of the group was not due to random chance, 
and that you could rely on the conclusion that the 
group was indeed predominantly female, with 
some statistical certainty. And so the standard was 
chosen that is used in American case law, three 
standard deviations and therefore the percentage 
would vary with the size of the sample [...]. [...] 
The common denominator between 70% for a 
group of 100 or less and 60% for groups of 100 
to 500 and 55% for more than 500 is that they 
all represent the same level of confidence, in 
statistical terms, that the composition of the 
group is predominantly of the sex that you 

have concluded that it is.'> 


These sliding scales of predominance based on the size of the job 
class may produce inconsistent results in certain cases, which 
was noted in some of the submissions to the Task Force. 


The current system of using a sliding scale to 
determine gender predominance in the current 
section 13 of the Canadian Human Rights Act has 
caused some problems worth addressing. [...] 


For example, where the federal government devolves 
portions of the public service to separate employers, 
Crown agencies or to the private sector, what was 
previously a large group, requiring 55% to determine 
gender predominance, may become a number of 
small groups. These groups may not meet the 

“new” 70% gender predominance requirement 

even though, as a result of the transfer, the actual 
incumbents and the work performed may 

not change. 


Public Service Alliance of Canada (PSAC). Final submission 
to the Pay Equity Task Force, November 2002, p. 14. 


In contrast to the federal approach, under section 19 of the 
Charter of Human Rights and Freedoms, Quebec explicitly takes 
into account discrimination on grounds other than gender and 
their impact. To give a practical scope to the prohibition of wage 
discrimination stipulated in section 19, including discrimination 


15 Canadian Human Rights Commission. (1987). Information Session on Pay 


Equity, p. 34. 
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on grounds other than gender, as set out in section 10, in 1989 
the Commission des droits de la personne et des droits de la 
jeunesse [Quebec human rights commission] adopted 
guidelines'® with a wide range of indicators. So far these are the 
only indicators developed in Canada to identify both gender- 
based wage discrimination and wage discrimination on grounds 
other than gender. 


The list below presents a number of indicators for gender Quebec: gender 
predominance: predominance indicators. 


» Rate of representation of women or men (60%) in a 
job class; 


» Historical gender-based incumbency in a job class; 
» Occupational stereotypes; 


>» Disproportion between the rate of representation of 
women or men in a job class and their rate of 
representation in the employer’s total workforce; 


» Rate of representation of women or men in a sub-category 
of an official job class for a given employer; 


» Rate of representation of other designated groups under 
section 10; 


» Rate of representation of women who also meet another 
criterion under section 10.'7 


Regarding predominance other than gender predominance, the Quebec: Indicators for other 
guidelines set out by the Quebec human rights commission Bodies oie seri inauan: 
present a second series of indicators resembling the previous, 

except with respect to the first indicator—the threshold of 

60 percent female or male representation—which is replaced 

with: 


[TRANSLATION] 


Disproportion between the rate of representation 
of a group in one job class and the rate of 
representation of that group in the labour force.'8 


16 \.-T. Chicha-Pontbriand. (1989; revised in 1998). A travail égal, salaire égal sans 
discrimination : Lignes directrices pour la détermination du lien avec un des critéres 
de discrimination de I’article 10 de la Charte. Montreal. 


17 Section 10 of Quebec’s Charter of Human Rights and Freedoms reads as follows: 
“Every person has a right to full and equal recognition and exercise of his human 
rights and freedoms, without distinction, exclusion or preference based on race, 
colour, sex, pregnancy, sexual orientation, civil status, age except as provided by 
law, religion, political convictions, language, ethnic or national origin, social 
condition, a handicap or the use of any means to palliate a handicap.” 


18 \.-T. Chicha-Pontbriand, supra, note 16. 
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Indicators from other Some of these indicators are drawn from Ontario’s proactive 
SONS. legislation while others were developed in the United States. 
The indicators are described briefly below. 


Historical Incumbency 


Historical incumbency: This indicator reflects changes over time in the rate of 

long time frame needed. representation of men or women (or of members of any other 
designated group) under section 19 of Quebec's Charter of 
Human Rights and Freedoms in a job class for the period prior to 
the calculation of predominance. It is based on the fact that for 
various short-term reasons (retirement, termination of 
employment) the percentage of women or men (or members 
of a designated group) in a job may be temporarily low. 
To determine predominance with certainty, it is necessary 
to examine historical incumbency over many years. 


Occupational Stereotypes 


Occupational stereotypes. An occupational stereotype is a common, widespread public 
image regarding the gender or ethnic identity of workers in 
a specific occupation. Certain occupations are automatically 
associated with one gender: for example, elementary school 
teachers or nurses are commonly thought of as women, while 
physicians or firefighters are generally thought of as men. This 
association is attributable to the fact that in society, primarily 
women are found in the first two professions and men in the 
latter two. It also arises because the first two occupations are 
perceived as calling upon feminine characteristics, such as care 
and attention to children, interpersonal relations skills, and 
similarity to homemaking activities. The other two occupations, 
on the other hand, focus on pure sciences or significant physical 
exertion skills perceived as more masculine. Occupational 
stereotypes are rooted in these associations, which are widely 
held by the public. 


Disproportion Between the Rate of Representation of 
Women or Men in a Job Class and Their Rate of 
Representation in the Employer’s Total Workforce 


Disproportionate This indicator may be relevant when, for example, only 8 percent 
representation in of a company’s employees are women, but women make up 
poe uass: 45 percent of the employees in one job class. In such 
circumstances, the pay equity committee may consider that 
job class to be predominantly female. 


Conversely, in female-dominated workplaces, there may be an 
occupation in which men represent 45 percent of employees. 
In this case, the pay equity committee would have the liberty 
to consider this job as male-dominated. This would also be a 
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solution in certain female-dominated sectors such as social 
services, where no male comparators might exist without such 
an indicator. 


Intra-Occupational Segregation and Rate of 
Representation of Women or Men in a Sub-Category 
of a Job Class 


This indicator refers to the concept of micro-segregation, or 
feminized sub-categories within predominantly male job classes. 
Thus, some traditionally male professions like law, medicine, 
veterinary medicine and pharmacology are becoming 
predominantly female. However, women are not equally 
represented among the various specializations. In medicine, 
more women are found in family medicine, pediatrics and 
obstetrics/gynecology; in law, many women work in family law, 
but few in criminal and commercial law; in management 
positions, women work mainly in human resources but rarely 
in marketing or production. This indicator is necessary because 
the concept of job class is not defined in Quebec’s Charter of 
Human Rights and Freedoms. However, under proactive 
legislation, these distinctions can be taken into account 

when determining job classes. 


Quebec’s Charter of Human Rights and Freedoms - Rate of 


Representation of Other Groups Under Section 10 


This indicator refers to a situation where relatively few women 
are represented in a job class (for example, 45%) concurrently 
with a concentration (for example, 20%) of male workers who 
are members of visible minorities, Aboriginal people or persons 
with disabilities. This is an indication that the job has a 
concentration of workers belonging to groups discriminated 
against in the labour market. Consequently, if an employee who 
works in this type of job class files a wage discrimination 
complaint with the Quebec’s human rights commission, the job 
may be considered female-dominated, even if women represent 
less than 60 percent of all employees in that job class. 


Rate of Representation of Women Who Also Meet Other 


Discrimination Criteria 


This indicator takes into account the fact that, for many years, 
women workers who are members of a visible minority, 
Aboriginal people or persons with disabilities have been found to 


be at double jeopardy in terms of wages compared with both the 


men in their group and other female workers.'? Its interpretation 


19 See Chapter 1. 


Existing or emerging female 
sub-categories in 
predominantly male 

job classes. 


Women in combination 
with other disadvantaged 
groups. 


Double jeopardy. 
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Disproportionate 
representation. 


Thresholds in various 
jurisdictions. 
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is as follows: if women represent 45 percent (for example) of 

all employees in a job class, but a number of these female 
workers are members of a visible minority, wage discrimination is 
highly likely. Accordingly, a female complainant from this type of 
job class could claim the job class is female-dominated and must 
therefore be compared to male-dominated categories in the 
company. 


Disproportion Between the Rate of Representation 
of a Group in One Job Class and the Rate of 
Representation of That Group in the Labour Force 


This indicator may be used in place of the 60 percent threshold; 
that may be a useful guide in the case of women, who represent 
about 45 percent of the labour force, but it is not a workable 
criterion for other groups who are a smaller minority in the 
labour market. The indicator was chosen because stereotypes 
and prejudices, and possibly the devaluation of that occupation, 
stem from a group’s disproportionate representation in a given 
occupation versus its representation in the general population. 


Based on this indicator, under section 19 of the Quebec’s Charter 
of Human Rights and Freedoms, a complainant could allege that 
he or she is subjected to wage discrimination because, among 
other reasons, he or she is employed in a job class in which 
members of visible minorities represent a significant percentage 
of workers, for example, 40 percent. Of course, predominance 
according to this indicator is only one element of proof of wage 
discrimination, since it must also be shown that the job is of 
equal value and that an unfavourable wage gap exists. But in 
allowing such an indicator, a complaint cannot be deemed 
inadmissible because a group is poorly represented in 

that occupation. 


A gradual evolution can be observed in proactive legislation. 
Manitoba’s?° proactive legislation includes only statistical 
indicators of predominance and stipulates a threshold of 

70 percent of women or men in a job class. The pay equity 
legislation in Prince Edward Island2! and Nova Scotia22 includes a 
lower statistical threshold: 60 percent for women or men. In New 
Brunswick, the threshold is differentiated: 60 percent for female- 
dominated job classes and 70 percent for male-dominated job 
classes. Note that most of this legislation stipulates that the 
employer and the bargaining agent may use other qualitative 
criteria, by occasionally giving examples. 


20 Manitoba, supra, note 3. 
21 Prince Edward Island, supra, note 4. 
22 Nova Scotia, supra, note 10. 
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Ontario’s Pay Equity Act also has differentiated statistical 
thresholds: 60 percent for female-dominated job classes and 

70 percent for male-dominated job classes. However, two other 
indicators are added explicitly: 


1.(5) In deciding or agreeing whether a job class 
is a female job class or a male job class, regard 
shall be had to the historical incumbency of the 
job class, gender stereotypes of fields of work and 
such other criteria as may be prescribed by the 
regulations.23 


Quebec’s proactive legislation24—which, like other proactive 
legislation, aims only to correct wage discrimination based on 
gender**—lays down four criteria: 


» a Statistical threshold of 60 percent for both female- Quebec: threshold criteria. 
and male-dominated categories; 


» historical incumbency of women or men in the job class; 
¥ occupational stereotyping; 


» disproportion between the rate of representation of women 
or men in the job class and their rate of representation in 
the employer’s total workforce. 


Under all Canadian pay equity legislation, a job class that meets “Neutral” jobs. 
none of the predominance criteria is deemed “neutral” and is 
excluded from the pay equity plan. 


When identifying job classes, all criteria must be met in order for Predominance criteria more 
a group of positions to be considered a job class. In contrast, flexible. Must be bias-free. 
when determining predominance, proactive legislation allows 

those in charge of the pay equity plan to choose the most 

relevant criterion. The sole condition for choosing among the 

criteria is the obligation to ensure the choice is free of gender- 

based discrimination. For example, when a job class is considered 

neutral, there must be actual evidence that none of the 

indicators suggests that either gender is predominant in the job. 

This exclusion might in fact be used to remove a highly paid 

male comparator from the pay equity plan. 


23 Ontario, supra, note S. 
24 Quebec, supra, note 6. 


25 Complaints of wage discrimination on grounds other than female gender 
continue to be handled by the Quebec human rights commission under 
section 19 of Quebec’s Charter of Human Rights and Freedoms. 
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apply, but too sensitive to 
minor changes. 


Critical threshold is between 
30 and 40% female. 
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Predominance Indicators under Proactive 
Federal Legislation 


Given the above discussion of the provisions regarding 
predominance, which aspects should be included in proactive 
federal legislation? 


Statistical Indicators 


As we have seen, statistical indicators are exact percentages from 
which it is possible to conclude that a job class is female- or 
male-dominated. The advantage of such a threshold is that it is 
easy to apply. However, it has one significant shortcoming: a 
minor change in the representation of women or men in a job 
class when the plan is established may modify its gender 
predominance. For example, when there are few incumbents 
in a job class, the departure of one or two employees can 
completely change the rate of representation. The end result 

is that predominance is somewhat artificial and its justification 
is lost. 


The statistical threshold after which an occupation is identified 
with a socio-demographic group (labelling) is sometimes less 
than 50 percent as shown in certain studies. 


As the proportion of women reaches a “tipping 
point”, the point at which the work begins to 
become defined as women’s work, the proportion of 
women should have a large negative effect on the 
salaries of both men and women. However, when 
that tipping point is reached, further increases in the 
proportion of women should have little impact on 


individual salaries, because once jobs have been 
defined as women’s jobs, there should be little 
additional negative effect of further increases 

in the proportion of women in the jobs. 


Jeffrey Pfeffer and Alison Davis-Blake. (1987). “The Effect 
of the Proportion of Women on Salaries: The Case of 
College Administrators.” Administrative Science Quarterly. 
Vol. 32, p. 14. 


In the study of Pfeffer and Davis-Blake, the critical threshold or 
“tipping point” occurs when the proportion of women in an 
occupation is between 30 percent and 40 percent. The link 
between predominance and wage discrimination depends 

on many variables, particularly psycho-social variables. 


Pay Equity: A New Approach to a Fundamental Right 


SS 


Their influence on job value and wages is lasting and does not 
automatically disappear when male or female representation 


in a job falls from 60 percent to 50 percent or 45 percent, 
for example. 


Adding qualitative indicators also means the statistical indicator is 
not a mandatory condition for a job to be deemed female- or 
male-dominated. That being said, the debate surrounding the 
exact threshold of the statistical indicator becomes secondary, 
since whatever the figure, it will not be the deciding factor in 
decisions regarding predominance. 


A number of submissions presented to the Task Force suggested Predominance threshold 

a threshold of 50 percent plus one for determining should be the same for 
. ; both women and men. 

predominance. We have seen that at the outset, this was the 

basis for the sliding scale proposed in the Equal Wages Guidelines, 

1986. We favour this type of approach particularly in a context 

where other indicators may also support predominance. 

However, to avoid the ambiguity that would result from small 

variations on either side of 50 percent, we are setting the 

recommended threshold at 60 percent for female-dominated 

job classes. Moreover, we find no justification for setting a 

different threshold for male-dominated job classes. As Paul 

Durber indicates: 


The sliding scale, which is unique, is possibly more 
important where there is only one criterion, the 
quantitative one, for determining predominance. 


Paul Durber. (2002). Criteria and Unit of Analysis for Sex 
Predominance and Pay Equity Evaluation. Unpublished 
research paper commissioned by the Pay Equity 

Task Force, p. 23. 


9.2 The Task Force recommends that the new federal pay 
equity legislation include a provision which defines a 
female-dominated job class as a job class where at least 
60 percent of the employees are women and a male- 
dominated job class as a job class where at least 
60 percent of the employees in that job class are men. 


Qualitative Criteria 

These criteria are considered qualitative because, while some Purely quantitative 
make use of figures, they leave a margin of discretion to those criteria inadequate. 
in charge based on qualitative contextual elements. The 

submissions to the Task Force stress the necessity of 

broadening the criteria. 
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Federal legislation should also explicitly take into 
consideration the historical incumbency and gender 
stereotypes that may have attached to a particular 
job class or field over time. In this way, the systemic 
and deep rooted nature of pay inequity can 

be recognized. 

Communications, Energy and Paperworkers Union (CEP). 


Submission to the Task Force on Pay Equity, 
April 2002, p. 5. 


To assist employers further, we suggest that two 
other principles should be considered—gender 
stereotyping and historical incumbency. These, 
combined with the current percentage occupancy 
should be utilized to identify the gender 
preponderance of a job. 


Hay Group Limited. Submission to the Pay Equity Task 
Force, June 2002, p. 18. 


The tendency to use of a broad range of indicators aims to 
ensure that predominance does not become a purely statistical 
calculation, which would mask the reality of the workplace. 


The reason for having criteria for sex predominance 
is to make visible where women are working. Given 
the changes that take place in occupations generally, 
and the variety of occupational structures in the 
workplace, it is possible that a purely quantitative 
criterion will miss concentrations of women’s work. 


Paul Durber. (2002). Criteria and Unit of Analysis for Sex 
Predominance and Pay Equity Evaluation. 

Unpublished research paper commissioned by the 
Pay Equity Task Force, p. 24. 


That is why, as indicated below, we also recommend the use 
of other predominance criteria in addition to the statistical 
threshold. 
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A Significant Gap Between the Rate of Representation in 
a Job Class and the Rate of Representation in the 
Workforce under the Plan 


In some workplaces, production jobs have a strong majority Disproportionate 
of men with the exception of one job, where women are representation. 
substantially represented. This is the case for workers assigned 

to bookbinding in printing plants and workers who sort and 

assemble electrical wiring in plants that manufacture electrical 

appliances. In such cases, it can be observed that although 

female workers are not a majority in the job class, they are 

confined almost entirely to particular jobs and are not found in 

other job classes. It can also be observed that when a woman 

applies for work in one of these companies, she is automatically 

routed towards this job within the class. Examination of 

wage distribution very often shows that the most feminized job 

in these workplaces is also the lowest paid. The outcome is a 

disproportion between the rate of representation of female 

workers in that job class and their rate of representation in other 

categories under the plan. A similar situation exists for men in 

female-dominated workplaces. In this type of situation, the 

indicator of disproportion would in fact be an appropriate 

solution in certain female-dominated sectors, such as social 

services, since it would allow a male comparator to be identified. 


9.3 The Task Force recommends that the new federal pay 
equity legislation include a provision which indicates that 
a job class may be considered female- or male-dominated 
when the gap between the rate of representation for 
women or men in that job class and their rate of 
representation in the workforce covered by a pay 
equity plan is deemed significant. 


Historical Incumbency 


Numerous submissions to the Task Force stressed the importance 
of historical incumbency. 


Changes in gender predominance after many years 
of historical patterns raise suspicions. Why has the 
gender predominance changed? Is it a genuine shift 
or is it an attempt by the employer to avoid pay 


equity claims? 


Canadian Telecommunications Employees’ Association 
(CTEA). Submission to the Pay Equity Task Force, 
June 2002, p. 5. 
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In Quebec, there is no set duration for establishing historical 
incumbency. Two factors can be taken into account: the rate of 
employee turnover and the date at which remuneration was set 
for that job class. The higher the turnover, the longer the period 
examined must be to reveal a trend. With reference to the date 
at which remuneration was set for the job class, its basis is the 
link between the setting of the wage and the perceived 
predominance of the job class, a link fundamental to the 

pay equity issue. One important condition, as the Ontario 
Commission points out, is that it be a period of time during 
which the characteristics of the job class have remained 
essentially the same.2° 


9.4 The Task Force recommends that the new federal pay 
equity legislation indicate that historical incumbency in 
a job class may be taken into account to determine 
gender predominance for that job class. 


Occupational Stereotypes 


This indicator, included in the pay equity legislation of Ontario 
and Quebec, refers to the labour market in general and even to 
society as a whole. While the previous indicators are calculated 
using company data, occupational stereotypes may be based 
on external or internal data such as: 


» professional monographs, school books or literature in 
general; 


» national or regional statistics indicating a high rate of 
representation of one gender in that occupation; 


» old job offers, job descriptions or collective agreements. 


Occupational stereotypes are especially useful when a new job 
class is created in a company, since no internal data are available 
with respect to gender predominance. 


Occupational stereotypes are generally easy indicators to 
determine and apply, as by definition they are supposed to be 
fairly widely held in society. Moreover, these stereotypes are 
closely tied to the wage discrimination issue, since they reflect 
how we consider a job, its requirements and, indirectly, its worth. 


26 Ontario Pay Equity Commission. Guideline No. 7. Determining the Gender 
Predominance of Job Classes. [electronic resource.] Accessible on the 
Commission’s website at 
http://www.gov.on.ca/lab/pec/peo/english/guidelines/ge_7.html. 
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9.5 The Task Force recommends that the new federal pay 


equity legislation indicate that a job class may be 


deemed female- or male-dominated when it is commonly 


associated with women or men due to occupational 
stereotype. 


Inclusion of Other Designated Groups 


Double Discrimination 


Many submissions presented to the Task Force and the 
discussions during the round table for women’s associations27 
emphasized the double discrimination against female workers 
who are Aboriginal people, members of a visible minority, or 
persons with disabilities. 


It may be time to broaden the scope of the Act to 
include other grounds of discrimination including 
race-based wage discrimination. If occupational 
segregation by race is occurring as well as gender 
stereotyping and occupational segregation, and there 
is systematic undervaluing of the work done by 
minority groups, race should be considered as an 
expansion ground for pay equity legislation. Clearly, 
however, more study is warranted in order to 
appropriately identify then fashion solutions to these 
issues of systemic discrimination which may serve 

to add layers of discriminatory impact on women’s 
wages, and especially the wages of women of colour. 


United Steelworkers of America (USWA). Submission to the 
Pay Equity Task Force, June 2002, p. 6. 


Accordingly, the particular concerns of racialized 
women not only require further analysis, but also 
must be recognized and addressed by the new pay 
equity legislative scheme. 


ol 

It is NAWL’s position that the unique concerns of 
disabled women must be recognized and addressed 
by the new pay equity legislative scheme. 


National Association of Women and the Law (NAWL). Brief 
to the Pay Equity Task Force, December 2002, pp. 12, 15. 


27 This round table was held on October 25, 2002, and brought together 


representatives from various women’s associations. 


Impact of double 
discrimination. 
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noted in plans. 


Other disadvantaged groups 
in the labour market. 
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There appears to be little doubt that systemic 
discrimination in pay is not simply gender-based, 
but also exists on the basis of race and disability. In 
addition, discrimination is often interactive and thus 
visible minority women may be double victimized. 
To this end, the CEP supports and adopts the CLC’s 
submissions on expanding pay equity to include 
wage discrimination on the basis of these additional 
grounds. If the purpose of pay equity is to eliminate 
historically-based systemic discrimination, it should 
be inclusive of groups which are disadvantaged on 
other proscribed grounds. 

Communications, Energy and Paperworkers Union of 


Canada (CEP). Supplementary submission to the Pay 
Equity Task Force, November 2002, p. 5. 


According to the representatives of the National Métis Women of 
Canada, female workers who are Métis experience occupational 
segregation. A high percentage of them work as restaurant 
waitresses or cooks, jobs in which they are discriminated 

against in terms of wages due to their origin and gender.78 


When predominance in a job class is attributable partially to the 
presence of female workers who are members of a visible 
minority or another designated group, this should be clearly 
indicated in the pay equity plan. In fact, such a situation points 
to potential double discrimination in that job class. Special care 
must be taken in this case to make visible the requirements of 
jobs held by women who are members of a visible minority, 
Aboriginal people or persons with disabilities. This special care 
will require that measures be taken, particularly with respect to 
representation on the pay equity committee2? and to training, 
information and postings for the pay equity plan. Such measures 
are necessary to avoid perpetuating prejudices or discriminatory 
approaches with regard to these female workers and to afford 
them equal protection under the law. 


Simultaneous Use of the Gender Criterion and Other 
Discrimination Criteria When Determining Predominance 


The wage discrimination issue, presented in Chapter 1, indicates 
this problem may affect several groups proven to be at a 
disadvantage in the labour market, particularly women, 


28 Comments made during the round table for representatives of 
women’s associations, ibid. 


29 See Recommendation 8.5. 
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Aboriginal people, persons with disabilities, and members of 
visible minorities. From this perspective, a number of situations 
may arise, the first being the substantial presence of another 
designated group in a job class. For example, it may be found 
that in one job class in a company, workers (male and female) 
belonging to visible minorities represent a significant proportion 
of the workforce. In this case, how can a threshold be established 
to determine if members of visible minorities are predominant in 
that job class? 


Models in this area are limited. In the United States, a pay equity Using disproportion to 
plan for New York State government employees used the establish predominance 
disproportion as the threshold for predominance and defined daresholde 

it as follows: 


A “disproportionately Black and Hispanic” job title 
is one in which there are at least 40 percent 

more Black and Hispanic workers than would be 
expected given their proportion in the workforce. 
[...] Since Blacks and Hispanics constitute 

22 percent of the New York State workforce, a 
disproportionately Black and Hispanic title is one 
in which 30.8 percent or more of the incumbents 
are Blacks and Hispanics.3° 


The advantage of this indicator is that it gives a benchmark 
figure to the concept of disproportion—in this case, the 
proportion of minorities in the New York State workforce, 
which was relatively high. This proportion was then increased 
by 40 percent to determine the threshold at which visible 
minorities are considered to be predominant in that job class. 
Elsewhere, the proportion was increased by 50 percent.31 


Could such an approach be applied in Canada? The proportion Visible minorities represent 
of visible minorities in Canada’s labour force is 13.4 percent. 13.4% of Canada’s 

If that rate were increased by 50 percent, the predominance WIPO UE TOTES 

threshold would be 20.1 percent. We believe that threshold 

would be difficult to justify. 


Another potential approach is that used in the San Francisco 
Public Service. The presence of both women and members of 
minorities was used as an indicator of predominance by adding 
the two together. If the total in a job class was equal to or 


30 National Committee on Pay Equity. (1987). Pay Equity: An Issue of Race, Ethnicity 
and Sex. Washington, pp. 88-89. 


31 National Committee on Pay Equity. (1993). Erase the Bias. A Pay Equity Guide to 
Eliminating Race and Sex Bias from Wage Setting Systems. Washington, p. 25. 
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greater than their combined representation in the Public Service, 
the job class was considered to have a double predominance.?4 


This type of indicator addresses the concerns of the Canadian 
Labour Congress. 


Our studies of recent labour market developments 
indicate the workers of colour are increasingly found 
in traditional female job occupations. In our view, 
these occupations have been systematically and 
historically undervalued due to female incumbency. 
We think therefore that using gender neutral 
evaluation tools and systems will be sufficient to 
assess the proper value of such work, even if the 
occupations are predominately held by racialized 
workers. That is, at this point, in the absence of 
further research on the issue, we are not proposing 
any requirement to develop race-neutral evaluation 
tools and systems. 


Canadian Labour Congress (CLC). Final submission to 
the Pay Equity Task Force, November 2002, p. 73 


Such an indicator could be developed under proactive federal 
legislation. If 60 percent of the employees in a job class are either 
female workers or visible minority workers (or workers in another 
designated group), that job class can be treated as a female- 
dominated category. In other words, it must be compared to 
the male-dominated job classes in the pay equity plan. 

An examination of historical incumbency will likely also reveal 

a substantial proportion of women incumbents in the past or 
relatively clear stereotypes. The benefit of this indicator is that it 
would also identify groups other than women and ensure they 
are given special attention throughout the process. Admittedly, 
this approach is new and has not yet been studied much in 
Canada. But considering the demographic evolution of Canada’s 
population and the unfavourable characteristics of labour market 
integration for some groups, it is imperative that indicators of 
predominance be broadened in this way. 


32 Civil Service Commission. Document No. 2296-86, 23/1/87, unpublished. 
San Francisco. 
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9.6 The Task Force recommends that the new federal pay 
equity legislation indicate that a job class will be treated 
as a female-dominated job class when the combined 
representation of employees of a designated group— 
visible minorities, Aboriginal people, or persons with 
disabilities—and women is 60 percent or more of the 
employees in that job class. 


Conclusion 


This chapter presented the two steps of the first stage of a pay 
equity plan. The purpose of the recommendations put forward 
by the Task Force in this chapter is to ensure the process 
complies with the legislation’s primary objective while remaining 
flexible and inclusive. Research in this area, particularly on pay 
equity implementation for other designated groups, should 
continue to better guide those in charge of applying the law. 
However, as we have indicated, the approaches developed for 
women can already be applied to other groups discriminated 
against on the basis of wages. 
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Chapter 10 — Evaluating Gender 
Predominant Job 
Classes 


Job evaluation is a relatively widespread management practice in 
Canadian and American workplaces. 


Job evaluation is a systematic approach to comparing job classes 
in order to establish their relative value in a given organization. 
Historically, the use of evaluation methods began in the 1920s 
and ‘30s in the United States.’ They were initially created for 

a few large American companies that wished to establish a 
hierarchy between jobs that were almost exclusively male, such 
as managerial and trades occupations. Use of these methods 
spread in the 1940s when the American government used them 
to harmonize wages among various federal departments. 


In the 1950s and ‘60s, a number of consulting firms in the field 
of evaluation and compensation helped to popularize evaluation 
methods, though mainly for the purpose of measuring the 
characteristics of men’s jobs. 


Several major job evaluation systems were developed 
initially in the period between the end of the Second 
World War and 1960, such as the Aiken Plan (until 
recently the property of Stevenson, Kellogg, Ernst 
and Whinney) and the Hay Plan. The latter has 
evolved as it has been applied to more blue collar 


and trades jobs, to incorporate a broader reach of 
aspects of work (notably working conditions). 


Paul Durber. (2002). Valuing Work and Pay Equity: Issues, 
Practices and Future Directions. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 9. 


1 See in particular Ginette Dussault. (1987). A travail équivalent, salaire égal: la 


portée de la revendication. Montréal : Institut de recherche appliquée sur le travail. 


Job evaluation — systematic 
approach to comparing 
job classes. 


Job evaluation systems 
become popular in ‘50s 
and ‘60s. 
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Paul Durber asserts that job evaluation is now a relatively 
widespread practice in several sectors under federal jurisdiction: 


Within the Public Service proper, all jobs are subject 
to job evaluation, at least at the level of relative 
worth within specific occupations. The federal Public 
Service uses job evaluation exclusively. It is also 
understood that the banks use central job evaluation 
plans to establish their pay hierarchies. Crown 
corporations appear to make extensive use of formal 


job evaluation, but with frequent job pricing. The 
telecommunications industry appears to use both 
approaches about equally for unionized jobs. Airlines 
appear to use mainly job pricing for jobs under 
collective bargaining. 

Paul Durber. (2002). Valuing Work and Pay Equity: Issues, 


Practices and Future Directions. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 9. 


Purpose of job evaluation. According to the International Labour Office (ILO), the purpose 
of job evaluation is: 


[TRANSLATION] [...] to identify, using good 
judgment and analysis, the key characteristics of a 
position, based on how demanding the position is 
and how much it contributes to the organization 
as a whole. Judgment and analysis are used 
consistently within a framework of common 
criteria.2 


This definition stresses the parameters that characterize job 
evaluation in a general context: 


>» the role of judgement and analysis, which are systematized 
based on criteria; 


» the fact the evaluation is based on the requirements of the 
position rather than the characteristics of incumbents; and 


» the fact that job value is based on the job’s contribution to 
the organization, which infers that it is determined within 
the organization and must be justified by the job’s 
contribution to the objectives of the organization. 


However, this definition is very general and ignores any gender- 
based discrimination that may result from the evaluation. 


2 International Labour Office (ILO). (1984). L’évaiuation des emplois. Geneva, p. 2. 
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Job Evaluation in Pay Equity and the 
Non-Discrimination Requirement 


It was mainly in the 1970s that researchers began to take an Impact of occupational 
interest in job evaluation from a pay equity perspective. The segregation. 
purpose was to determine whether wages for women’s jobs were 

discriminatory compared with wages for men’s jobs, based on 

the respective requirements of those jobs. Given the widespread 

occupational segregation in the labour market and the fact that 

women’s jobs were very different from men’s jobs in terms of 

requirements, a way to compare men’s and women’s jobs using 

a common basis for measurement had to be found. Job 

evaluation methods did indeed allow for comparison of different 

occupations. Nonetheless, it was quite clear from the outset that 

these methods, as designed and applied at the time, very poorly 

reflected the requirements of women’s jobs. In fact, they were 

often the source of wage discrimination in the companies that 

used them. To meet the needs of pay equity implementation, the 

field of knowledge regarding non-discriminatory evaluation 

criteria developed gradually based on empirical research? and 

case law.‘ 


Today, gender-neutral job evaluation is increasingly becoming Beijing Platform for Action. 
the preferred approach to achieving pay equity. It is one of the 
measures recommended in the Beijing Platform. 


Strategic objective F.5. Eliminate occupational 
segregation and all forms of employment 
discrimination: 


Actions to be taken 


178. By Governments, employers, employees, 
trade unions and women’s organizations: 


k) Increase efforts to close the gap between 
women’s and men’s pay, take steps to 
implement the principle of equal 
remuneration for equal work of equal value 
by strengthening legislation, including 
compliance with international labour laws 
and standards, and encourage job evaluation 
schemes with gender-neutral criteria. 


3 See in particular the work of D.J. Treimann and H.1. Hartmann, (1981), Women, 
Work and Wages: Equal Pay for Work of Equal Value, Washington: National 
Academic Press; R. Steinberg and L. Haignere, (1985), Equitable Compensation: 
Methodological Criteria for Comparable Worth, Albany: Center for Women in 
Government, State University of New York; Nan Weiner, (1991), “Job Evaluation 
Systems: A Critique,” Human Resource Management Review, Vol. 1, No. 2, 
pp. 119-132. 


4 See in particular the rulings by the Pay Equity Hearings Tribunal of Ontario. 
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Entire evaluation process 
must be gender-neutral. 


Supreme Court of Canada - 
Meiorin decision. 
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It has been adopted successfully in workplaces in Canada, the 
United States and Europe. It is no longer a question of whether 
job evaluation is appropriate in the pay equity context, but rather 
an issue of improving it based on the objective of pay equity and 
of creating the tools to make its application as accessible as 
possible. 


Generally, the criteria associated with job evaluation in the pay 
equity context are referred to as gender-neutral. This term 
emphasizes the necessity of including all the overlooked aspects 
of women’s jobs in the job evaluation process and of giving them 
as much attention as the characteristics of men’s jobs. This was 
the subject of an important ruling by the Pay Equity Hearings 
Tribunal of Ontario, which stated as follows: 


Gender bias can enter at different points in the 
process; in collecting information on job classes; in 
the selection and definition of sub-factors by 
which job classes may be evaluated; in weighting 
of factors and in the actual process of evaluating 
jobs. The Supreme Court of Canada has said when 
addressing programs designed to redress systemic 
discrimination in employment, that a system must 
be able to analyse and destroy systemic patterns 
and must include measures designed to break the 
continuing cycle of systemic discrimination. The 
purpose of using a gender neutral comparison 
system is to remove the arbitrariness and gender 
bias in the valuing of work. By introducing a 
systematic means of identifying and valuing work, 
the comparison system reduces some of the 
subjectivity and underlying assumptions in 
evaluating work which have been part of the 
historical pattern of wage discrimination 
encountered by women workers. 


It is not enough to indicate that one part of the process 

(for example, the definition of factors and subfactors or their 
weighting) is gender-neutral. As the Tribunal pointed out, 
checks must be performed to ensure the entire process is 
gender-neutral. 


In light of the Meiorin decision by the Supreme Court of 
Canada,® which asserts that workplace standards must be 
inclusive of diversity, Mary Cornish et al. maintain that: 


5 Haldimand-Norfolk (No. 6) (1991) 2 P.E.R. 105. 


© British Columbia (Public Service Employee Relations Commission) v. British Columbia 
Government and Service Employees Union (BCGSEU), [1999] 3 S.C.R. 3. 


Pay Equity: A New Approach to a Fundamental Right 


While the Meiorin-style language of “gender 
inclusivity” better reflects the objective of pay equity 
measures, it is not substantially different from the 
examination of jobs that was carried out under the 
name of “gender neutrality”. Nevertheless, it is our 
opinion that the language of “gender inclusivity” 
may enhance the ability to properly value women’s 
work by expressly acknowledging that work 
relationships and institutions are gendered and that 


these gendered relationships must be given full 
remuneration for their value. Pay equity does not 
erase gender; it only seeks to eradicate discrimination 
based on gender. 


Mary Cornish, Elizabeth Shilton and Fay Faraday. (2002). 
Canada’s International and Domestic Human Rights 
Obligations to Ensure Pay Equity: Obligations to Design 
an Effective, Enforceable and Proactive Federal Pay 
Equity Law. Unpublished research paper commissioned 
by the Pay Equity Task Force, p. 55. 


In our view, the word inclusive could be used to reflect more Inclusiveness — ensuring 
accurately the recommended evaluation practices in pay equity, Hera A renedt 
which are intended to include gender differences rather than to 

ignore them. It is a matter of transforming standards and criteria 

to reflect fully the diversity in the workplace. We suggest that the 

documents and guides created for the new federal pay equity 

legislation emphasize the inclusiveness of criteria and practices 

rather than their neutrality. 


Inclusiveness must be reflected in the evaluation method, tools 
and process and must be verified at every stage. 


Evaluation and Subjectivity 


The use of job evaluation methods gives rise to a debate 
regarding the subjectivity of any concept of job value or worth. 
During our consultation process, a number of participants 
pointed out that job evaluation methods are subjective. 


The notion of a purely objective and scientific 
measure of job value is inherently untenable; and 
beliefs about the “worth” of jobs are inherently 
subjective. 


Mark R. Killingsworth. Submission to the Pay Equity 
Task Force, February 2003, p. 4. 


277 


Chapter 10 — Evaluating Gender Predominant Job Classes 


Even the most rigorous job evaluation exercise relies 
heavily on subjective judgments. 


Federally Regulated Employers — Transportation and 
Communications (FETCO). Submission to the Pay Equity 
Task Force, June 2002, p. 4. 


Proper caren ane Other participants during the consultation process took a 
for bias- i 

CONT OrssallOw TOT Dtas-tree more nuanced view. 

evaluation. 


The subjectivity [of job evaluation] can thus be kept 
under control with well designed evaluation 
instruments and procedures. 


Alan Sunter. Submission to the Pay Equity Task Force, 
November 2002, p. 13. 


Subjectivity can, however, creep into the application 
of the job evaluation process, and this is where 
controls are necessary. For example, a job evaluation 
process should be applied by personnel who are 
well trained for the purpose. The program must be 
screened regularly to ensure the consistent use of 
standardized vocabularies of gender neutral 
language and meanings. Then the process must 

be applied consistently and universally throughout 
the establishment. 


Canadian Bankers Association (CBA). Submission to the 


While job evaluation is subjective, if properly 
undertaken in a systemic gender-bias free manner, 
using a gender-bias free workplace relevant tool, the 
evaluations provide a reliable relative measure of job 
worth in a particular workplace [...]. Key to reliability 
is that the committee is properly trained and that 
consistency is ensured by several safeguards. 


The Canadian Association of University Teachers (CAUT). 
Submission to the Pay Equity Task Force, November 2002, 
p. 27. 
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The last three comments basically contend that there are ways to —_— Purpose of job evaluation is 
reduce subjectivity. It must also be understood that the purpose torromipale saps. 

of job evaluation is not to definitively determine the importance 

or prestige of a job, but rather to compare the jobs within an 

organization using a method and tools that are standardized 

and non-discriminatory. 


The remaining sections in this chapter discuss a number of ways 
to make job evaluation !ess subjective and thus ensure that the 
process is non-discriminatory and rigorous. 


The two stages of the pay equity plan that concern job 
evaluation according to the sequence set out in Chapter 7 will 
be examined in this chapter: 


» Stage 2: creating the method, tools and process of 
evaluation. 


» Stage 3: evaluating gender predominant jobs. 


Job Evaluation for Pay Equity Purposes in 
Canadian jurisdictions 


The Canadian Human Rights Act? (CHRA) and the Equal Wages Canadian Human Rights Act. 
Guidelines, 19868, include provisions respecting job evaluation. 
Subsection 11(2) of the Act stipulates that: 


11.(2) In assessing the value of work performed 
by employees employed in the same 
establishment, the criterion to be applied is the 
composite of the skill, effort and responsibility 
required in the performance of the work and the 
conditions under which the work is performed. 


Sections 3 to 8 of the Equal Wages Guidelines, 1986, present the 
main aspects of the four criteria and detail how they should be 
considered: 


Assessment of Value 
Skill 


3. For the purposes of subsection 11(2) of the Act, 
intellectual and physical qualifications acquired by 
experience, training, education or natural ability 
shall be considered in assessing the skill required 
in the performance of work. 


7 Canada. Canadian Human Rights Act. R.S.C. 1985, c. H-6. 
8 Canada. Equal Wages Guidelines, 1986, SOR/86-1082. 
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4. The methods by which employees acquire the 
qualifications referred to in section 3 shall not be 
considered in assessing the skill of different 
employees. 


Effort 


5. For the purposes of subsection 11(2) of the Act, 
intellectual and physical effort shall be considered 
in assessing the effort required in the performance 
of work. 


6. For the purpose of section 5, intellectual and 
physical effort may be compared. 


Responsibility 


7. For the purposes of subsection 11(2) of the Act, 
the extent of responsibility by the employee for 
technical, financial and human resources shall be 
considered in assessing the responsibility required 
in the performance of work. 


Working Conditions 


8. (1) For the purposes of subsection 11(2) of 
the Act, the physical and psychological work 
environments, including noise, temperature, 
isolation, physical danger, health hazards and 
stress, shall be considered in assessing the 
conditions under which the work is performed. 


(2) For the purposes of subsection 11(2) of the 
Act, the requirement to work overtime or to work 
shifts is not to be considered in assessing working 
conditions where a wage, in excess of the basic 
wage, is paid for that overtime or shift work.? 


Section 9 of the Guidelines indicates the general conditions 
for an acceptable evaluation method. It: 


(a) operates without any sexual bias; 


(b) is capable of measuring the relative value of 
work of all jobs in the establishment; and 


(c) assesses the skill, effort and responsibility and 
the working conditions determined in 
accordance with sections 3 to 8.!° 


9 Ibid. 
10 Ibid. 
280 


Pay Equity: A New Approach to a Fundamental Right 


Current proactive pay equity legislation in Canada includes Proactive pay’equity 
relatively few provisions on job evaluation compared with Baba 

other methodological aspects of the pay equity plan. Three 

requirements are explicitly stipulated in the proactive 

legislation of Manitoba"!, Ontario!2, Prince Edward Island13 

and Nova Scotia’: 


» job value is determined by four factors: skill, effort and 
responsibility normally required to perform the work and 
the conditions under which the work is normally 
performed; 


» the evaluation system must be free of gender bias; and 


» the same gender-neutral evaluation system must be applied 
to both predominantly female and predominantly male 
job classes. 


Under the Pay Equity Act in Quebec, section 56 states the 
following: 


56. The method selected by the pay equity 
committee, or by the employer in the 
absence of such a committee, for determining 
the value of job classes must allow the 
predominantly female job classes to be 
compared with predominantly male 
job classes. 


It must highlight the specific characteristics of 
predominantly female job classes and those of 
predominantly male job classes.!> 


The latter paragraph stresses the necessity of carefully examining 
predominantly female jobs but also indicates the entire process 
must be performed with a view to achieving pay equity. It is not 
a matter of improving the valuation of predominantly female 
jobs to the detriment of predominantly male jobs. 


Like other pay equity legislation in Canada, section 57 of the 
Quebec Pay Equity Act lists the four factors which must be taken 
into account for each job class — required qualifications, 
responsibilities, effort required and conditions under which 

the work is performed.'® 


11 Manitoba. Pay Equity Act. C.C.S.M. c. P13 1985. 

12 Ontario. Pay Equity Act. R.S.O. 1990, c. P.7. 

13. Prince Edward Island. Pay Equity Act, R.S.P.E.1. 1988, c. P-2. 
14 Nova Scotia. Pay Equity Act. R.S.N.S. 1989, c. 337. 

1S Quebec. Pay Equity Act. R.S.Q. 1995, c. E-12.001. 

16 Ibid. 
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Quebec’s Pay Equity Act 
describes method, tools and 
process of evaluation. 


International experience 
with job evaluation. 


282 


Moreover, to indicate clearly the importance of the design of 
the process, the evaluation phase is broken down into two 

components: the preliminary development of the evaluation 
method, tools and process, and the actual evaluation per se. 


Finally, as we indicated earlier in another respect, it specifies the 
employer’s obligation to ensure that all the elements of the pay 
equity plan, and the application of those elements, are free of 
gender discrimination, a requirement that clearly applies to the 
entire evaluation. 


This brief review highlights the similarities of the various laws, 
that is: 


» the four criteria for determining job value; 


» the obligation to choose a gender-neutral system or 
method; and 


» the application of this method or system to all jobs covered 
by the pay equity plan. 


Furthermore: 


® the Equal Wages Guidelines, 1986'7, explains how the four 
criteria should be interpreted; and 


» Quebec's proactive legislation separates the design of the 
evaluation method, tools and process from the process of 
job evaluation per se. 


Job Evaluation for Pay Equity Purposes: 
A Few International Examples 


In the past fifteen years, a number of evaluation approaches have 
been developed in Europe for pay equity purposes. Various 
jurisdictions have developed and adopted evaluation methods. 

A few of these European methods are briefly described below. 


The ABAKABA and EVALFRI Methods 


The ABAKABA (Analytische Bewertung von Arbeitstatigkeiten 
nach Katz und Baitsch) method was developed in Switzerland by 
Professor Christof Baitsch and Dr. Christian Katz and applied in 
various places, in particular the state of Fribourg, where it was 
adapted slightly and re-named the EVALFRI method.1819 


'17 Canada, supra, note 8. 


18 Dr. Edeltraud Ranftl. (2001). Non-discriminatory Job Evaluation — Application 
of the NJC System within an Action Research Project in Austria. Paper presented 
to the International Conference on Equal Pay — Models and Initiatives on 
Equal Pay. Berlin. 


19 Commission d’évaluation et de classification. (2001). Evaluation des fonctions a 
l’Etat de Fribourg. Fribourg. This method is presented in this section. 
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SS 


The evaluation criteria are based on spheres instead of factors: Evaluation criteria. 
» the intellectual sphere; 
» the psycho-social sphere; 
» the physical sphere; and 
» the sphere of specific responsibilities and risk. This sphere 
may be intellectual, psycho-social or physical in nature. 
The four spheres are examined from the following perspectives: 
> requirements; 
» inconvenience or responsibility; and 
» frequency. 


The Fribourg Conseil d’Etat established by decree the following 
weighting for EVALFRI method criteria: 


» intellectual sphere: 58%; 
» psycho-social sphere: 17%; 
» physical sphere: 8%; 

> responsibility: 17%. 


A detailed examination of the method's structure reveals that 
it covers the same field as the methods with four factors: 
qualifications, responsibility, effort and conditions under which 
the work is performed. No factors are added or removed. It is 
simply another way to structure the factors. 


The EVALFRI method and the ABAKABA method from which it EVALFRI method applies 
was adapted apply to all the occupations in an organization to’all occupations in.an 
from clerical to manual categories — regardless of hierarchical ae a 

level or content. Users identify this as one of the method's key 

advantages since it avoids the limitations that occupational 

segregation imposes upon wage discrimination corrections. 


The NJC System - National Joint Council Job 

Evaluation System (NJC JES) 

This method was created for the local government sector in NJC System changes the 
England and Wales2° and was developed jointly by the historical rank order of jobs. 
representatives of employer associations and labour organizations 

through national councils. 


20 Sue Hastings. (2001). Developing a Less Discriminatory Job Evaluation Scheme. 
A Case Study: The Local Government (NJC) Job Evaluation Scheme. Paper presented 
at the International Conference on Equal Pay. Berlin. 
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The method has 13 subfactors associated with the four usual 
factors: qualifications, responsibility, effort and conditions under 
which the work is performed. The number of levels for each 
subfactor was limited to make the differences between them 
clearer. The NJC system was first applied in 1997, but met with 
some resistance at the local level and encountered difficulties 
where labour relations were of a conflictual nature. 


A 2001 report on the results indicates that: 


The NJC JES does change the historical rank order 
of jobs. Because the scheme is implemented at 
local authority level, there are no universal 
outcomes, but the general trend is for (generally 
female dominated) direct client and care jobs to 
move up the rank order relative to traditionally 
male dominated areas, such as highways, 
engineering and finance. The extent of the change 
has surprised some, who thought that the scope 
of equal pay issues in the local government sector 
was limited to those identified through the equal 
pay claims [...]. It is now clear that the problems 
are more fundamental.?! 


The NJC system is very similar to the methods used in Canadian 
jurisdictions. Like the ABAKABA method, it applies to all 
occupations in an organization. 


Steps to Pay Equity: An Easy and Quick Method for 
the Evaluation of Work Demands 22 


This evaluation method was developed in Sweden by the Equal 
Opportunities Ombudsman in order to facilitate pay equity 
implementation. It involves three factors: 


> qualifications, including: 
¢ education and experience; 
¢ problem-solving skills; 


e social skills. 


21 Ibid., p. 11. 


22 Anita Harriman and Carin Holm (Swedish Equal Opportunities Ombudsman). 
(2001). Steps to Pay Equity: An easy and quick method for the evaluation of 
work demands. L6nelots/Jam. 
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» responsibility, including: 
¢ responsibility for material resources and information; 
¢ responsibility for people; 


¢ responsibility for planning, development, results 
and management. 


» working conditions, including: 
e physical conditions; 
* mental conditions. 


Physical and mental conditions are defined to take into account Physical and mental 
the effort factor, but from a perspective particularly well adapted conditions. 

to consideration of women’s work. In fact, physical conditions 

refer to physical strain, strain on the senses, unpleasant physical 

conditions and risk of personal injury or illness. Mental conditions 

refer to concentration, monotony, availability, trying relationships 

and psychological stress. 


In terms of responsibility, the inclusion of responsibility for 
planning, management, results and development under a single 
subfactor ensures that these requirements are not counted twice 
and that men’s jobs are not overvalued, as is the case with some 
traditional methods. 


The document clearly explains the process and the practices 
to avoid or include; it also proposes a questionnaire designed 
mainly for the incumbents of the positions to be evaluated. 


While other methods also exist, this review is not exhaustive and 
is intended only to point out certain interesting aspects and the 
similarity of evaluation criteria for pay equity. These three 
methods also share other points in common: their public nature, 
which allows them to be used and adapted by a wide range of 
organizations, their universal nature and, finally, the availability 
of detailed, easy-to-understand guides. These guides make the 
work of pay equity committee members easier and suggest 
ways to overcome obstacles to implementation with a list of 
good practices.?? 


23 For a more complete review of the situation in Europe, see Ariane Tennant. 
(2002). A Comparative Study of European Union and Selected National Approaches. 
Unpublished research paper commissioned by the Pay Equity Task Force. 
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Job ranking methods. 
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Evaluation Methods 


The overview of proactive Canadian legislation shows that none 
of the laws imposes a specific evaluation method as mandatory 
for all employers regardless of their characteristics. No 
predetermined method can be effective in every workplace. 
Several stakeholders stated their wish to see flexible legislation 
in this regard. 


[TRANSLATION] The job evaluation method must 
be left to the discretion of the parties based on the 
realities of the workplace. 


Fédération des travailleurs et travailleuses du Québec 
(FTQ). Submission to the Pay Equity Task Force, 
April 2002, p. 9. 


There are generally two types of evaluation methods: 
global/ranking methods and analytical methods. 


Global/Ranking Methods 
This type of method: 


[TRANSLATION] Consists of ranking jobs in a 
global fashion according to the importance of 
job requirements.24 


Different types of ranking methods exist, including: 
[TRANSLATION] 


» General overall ranking: committee members 
[...] rank jobs based on their relative 
requirements, from the most demanding to 
the least demanding. [...] 


» Job-to-job ranking: committee members [...] 
systematically compare jobs against one 
another to determine, for each potential pair, 
the most demanding job.25 


24 Roland Thériault and Sylvie St-Onge. (1999). Gestion de la rémunération. 
Théorie et pratique. Montreal: Gaétan Morin éditeur, p. 233. 


25 Ibid., p. 234. 
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Ranking methods are appropriate for small workplaces and may Ranking methods for 
facilitate the work of evaluators. However, these methods include small'workplaces. 
a number of shortcomings: 


» they are not very accurate and are difficult to use when 
there are more than ten or so job classes; 


» they are based on the entire job and sometimes lead to the 
identification of job characteristics and the characteristics of 
the incumbent, which may give gender-based prejudices a 
toe-hold; and 


» they make pay equity maintenance more difficult, since any 
change in job class content or a new job class makes it 
necessary to repeat the entire comparison and ranking 
process. 


Analytical Evaluation Methods: The Point Method 


The analytical point method is the most common evaluation Defines factors and 
method, especially in relation to pay equity. With the point subfactors. 
method, the criteria or factors and subfactors are defined, then 

assigned degrees or levels of intensity, frequency or any other 

aspect that may differentiate job classes. 


This method is more precise than overall methods and can be 
adapted to different types of organizations. It is well suited for 
evaluating job classes when a requirement changes or when a 
new job class is added. However, the point method is more 
difficult to explain to those in charge of job evaluation and 
adapting it may require time and financial resources. Overall, one 
major advantage of the point method in pay equity is that it 
makes the process less subjective by systematizing the analysis of 
job class content. That also makes it easier to detect gender bias. 
The method has been adapted for small businesses to make it 
less costly to implement. 


Evaluation Criteria or Factors 


Current pay equity legislation requires that all four factors be All four factors (skill, effort, 
taken into account for every job class and does not allow for the responsibility, working 
addition of any other factors, though each of these main factors et, must .be 

can be broken down into subfactors. As we have seen, these 

factors are used in all Canadian jurisdictions as well as in other 

countries. Experts in the field believe that these factors can take 

any new occupational requirements into consideration.?6 


26 See Paul Durber. (2002). Valuing Work and Pay Equity: Issues, Practices and 
Future Directions. Unpublished research paper commissioned by the Pay Equity 
Task Force, p. 36. 
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Evaluation must consider 
overlooked or neglected 
work. 


Skills associated with 
women’s work. 


Traditional evaluation 
methods. 
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As the Ontario Pay Equity Hearings Tribunal stated, notably in the 
Haldimand-Norfolk case, and as pay equity specialists maintain, 
the job evaluation system must make work and more specifically 
women’s work more visible and the data collected must 
accurately reflect the four factors — skill, effort, responsibility and 
working conditions. The methodology must be inclusive not only 
in the choice of subfactors but in their description. The following 
paragraphs provide examples of subfactors. 


Qualifications 


It is important to consider the various qualifications that jobs 
require: physical, intellectual and interpersonal skills. Traditional 
evaluation methods often took into account only education and 
experience. Today the trend in human resources is to include 
skills which can be acquired through education or experience 
(both inside and outside the labour market) or which may be 
inherent. In this framework, compensation is not commensurate 
with how the skill was acquired, but with the fact that the skill 
is required to perform the work. 


To be inclusive, a method must consider the range of skills 
required in a given workplace, including those associated with 
women’s work. For example, the following sensory skills are often 
typical of women’s work: 


» assembling parts with precision; 
» visually detecting differences; 


» listening to discussions for transcription purposes or 
dictation of texts; and 


» assessing the quality of a product. 


For example, such requirements are part of the work of 
seamstresses and assembly workers at electrical or electronic 
equipment plants, both occupations in which there is a very 
high proportion of women workers who are members of visible 
minorities. 


Responsibilities 

With traditional evaluation methods, the responsibility factor 
largely favours men’s jobs. In fact, responsibility is often confused 
with hierarchical authority, which significantly restricts its 
meaning and negatively affects women’s jobs, where 
responsibility is often not hierarchical in nature. A guide 
published by the Canadian Human Rights Commission suggests 
a more inclusive definition of responsibility: 
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A job requirement that is important to, or could 
have an impact on, an organization, or which has 
a degree of accountability associated with it [...].27 


This allows for consideration of a wide range of responsibilities, 
including: 


» responsibility for people; 

» responsibility for human resources; 
» financial responsibility; 

» responsibility for confidentiality. 


These responsibilities are often associated with high-level jobs in 
a company, which leads to them being often ignored in jobs held 
by subordinates. However, these responsibilities are often part of 
women’s jobs. With respect to confidentiality, women’s jobs often 
include access to knowledge such as: 
» information about customers; Women’s work also 


‘es requires confidentiality. 
» the correspondence and activities of hierarchical superiors; 


> payroll information; 
» health information. 


In addition, in terms of responsibility for people, the following 
requirements are most often associated with women’s jobs: 


» listening to and comforting patients; 
¥ contact with the public, clients; 
» supervision and safety of young children. 


These requirements characterize many women’s occupations 
such as child care, nursing, domestic service—jobs in which there 
is also a greater concentration of women workers who are 
members of visible minorities. Obviously, it is not a matter of 
including all these elements in every evaluation method, but of 
choosing those that correspond to the range of work performed 
in an organization from the perspective of inclusiveness. 


27 Canadian Human Rights Commission. Guide to Pay Equity and Job Evaluation. 
Vol. 1: A Summary of Experience and Lessons Learned. Vol. 2: The Making of a 
System, p. 117. Available on the Canadian Human Rights Commission website at: 
http://www.chrc-ccdp.ca. 
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Psychological or emotional 
effort is often neglected. 


Multi-skilling requires 
intellectual effort. 
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Effort 


Effort is traditionally identified mainly as physical effort like that 
in predominantly male jobs. It is usually associated with labour 
intensive work, and includes for example the work done by 
truckers, warehouse workers, heavy equipment operators, and 
road workers. 


A pay equity plan should take into account a wide range of 
effort, particularly mental effort, which may include various 
intellectual, psychological or sensory requirements. An inclusive 
evaluation method should equally highlight these factors so they 
can be evaluated later. 


Psychological or emotional effort is a neglected characteristic 
of women’s jobs, as Karen Messing explains: 


Some emotional aspects of jobs are assigned 
almost exclusively to women. Perhaps because 

it applies to few men’s jobs, the concept of 
emotional labor has only recently been developed 
to describe the requirements of some jobs in the 
service sector. Hochschild defines emotional labor 
as “the management of feeling to produce a ~ 
publicly observable facial and bodily display...sold 
for a wage.” She describes how airline flight 
attendants are explicitly paid to manage their own 
and the passengers’ emotions, to prevent fear and 
create customer loyalty. Women airline attendants, 
she notes, are much more likely to be required to 
perform this type of emotional labor than men.78 


The same applies to cashiers: 


Cashiers and tellers, for example, must keep 
customers moving quickly while remaining polite, 
friendly, and helpful. They must defuse difficult 
situations while keeping their self-respect and 
making the customer happy.?? 


The multi-skilling requirement of many women’s jobs, such as 
primary school teachers and nurses, also results in intellectual 
effort. Nurses must constantly alternate between very different 
tasks: checking and adjusting medical devices, comforting 
patients, writing detailed reports for physicians, consulting 
with the families of patients, coordinating care, administering 


28 Karen Messing. (1998). One-Eyed Science: Occupational Health and Women 
Workers. Philadelphia: Temple University Press, p. 9. 


29 Ibid., p. 117. 
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injections, and so on. Such work requires a high degree of 
intellectual effort, a fact often ignored and, consequently, 
not compensated. 


Physical effort, on the other hand, is traditionally considered less Physical effort typical 
important in women’s jobs. Wrongly so, however, as shown by ie Weare ae 
many studies that have led to this factor being redefined to ving hes 
reflect the characteristics of physically demanding women’s work: 


Even though we do not think of women as doing 
heavy physical labor, many women’s jobs have an 
important physical component, which can 
produce aches and pains and eventually even 
cripple. Secretaries type thousands of characters 
per hour, repeatedly sliding the same tendons over 
the same joints. Day care center workers pick up 
20-pound children over and over again. Pressers 
lift heavy irons. Cleaners scrub to remove grime. 
Primary school teachers bend over little children’s 
desks for long periods in one of the most taxing 
positions for the human back.3° 


Evaluation plans that have been adapted to the gender-neutral 
criteria of pay equity do consider aspects that traditional 
methods ignore, such as working in a difficult position 
(crouching, for example) and standing or sitting for long 
hours without being able to change positions. 


Conditions Under Which the Work Is Performed 


Working conditions refer to the physical and psychological 
environment in which the work is performed. Physical 
conditions may include exposure to noise, dust, irritating 
chemical products, and contagious diseases. Psychological 
conditions refer to the aggressiveness of clients, frequent work 
interruptions, simultaneous requests—all of which are a major 
source of stress. 


The following excerpt, which describes the work of a bank teller, 
is revealing in this regard: 


When the ergonomists started to observe her, the 
branch manager had just asked her to pay the 
bank’s outstanding utility and other bills. She 
alternated this task [...] with serving clients until 
the manager asked her to order paper for the 
branch. She continued alternating the second task 
[...] with serving clients and giving advice to 


30 |bid., pp. 5-6. 
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colleagues until the manager came and asked her 
to do some photocopying [...]. She alternated the 
second and third tasks with serving clients and 
helping colleagues even after the manager added 
a fourth task [...]. 


There was also overlap in client service. The teller 
usually finished the paperwork from a transaction 
with one client while initiating service with the 
second. When asked to identify stressful parts of 
their job, the tellers listed the need to keep too 
many things in their minds at once.?! 


Difficult working conditions The Pay Equity Commission of Ontario gave several examples of 

that are disregarded. difficult working conditions in certain women’s occupations that 
are virtually disregarded and whose difficult nature is not 
evaluated, much less compensated. 


Secretaries 


> Frequent interruptions in person or by 
telephone. 


» Response to immediate, unplanned requests. 


» Exposure to cathode rays that may lead to 
muscular pain or eye strain. 


> Noisy environment due to open-concept 
work area: printers, telephones, 
conversations among coworkers. 


Cashiers 


» Exposure to risks associated with new 
technology like scanners. 


> Continuous exposure to noise: cash register, 
clients, telephones. 


> Constant interactions with a varied public, 
sometimes difficult or unhappy. 


» Variable shifts. 
Janitorial staff in commercial buildings 
> Work outside of regular work hours. 


» Use of cleaning products potentially harmful 
to health. 


31 |bid., p. 118. 
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» Higher risk of sexual harassment due to 
night work and isolation. 


» Exposure to dust, dirt, waste. 


This brief overview of evaluation factors and subfactors illustrates Importance of pay equity 
the importance of diverse membership on the pay equity committees that are 
committee, which should consist largely of representatives from Se MS 
different predominantly female job classes whose requirements 

are less well known and identified. The proposed Canadian Pay 

Equity Commission, described in Chapter 17, will have an 

important role in this respect. 


The responsible pay equity administrative body 
could provide examples as well as lists of skills 
needed in women’s jobs that are often overlooked. 


Canadian Union of Public Employees (CUPE). Revised 
submission to the Pay Equity Task Force. 
November 2002, p. 6. 


Degrees or Levels of Subfactors 


An evaluation method involves not only factors and subfactors, Subfactors - Importance 
but also degrees to measure the importance of each subfactor of degrees or scales 

: ‘ ees : ‘ of measurement. 

in every job class. These levels indicate intensity, frequency, 

duration, or other more qualitative characteristics. Physical effort, 

for example, may be measured in terms of one or more of the 

foilowing aspects: frequency, duration, intensity, working 

position. Levels allow for differentiating job classes for each 

subfactor selected for the method. 


Non-discrimination criteria have also been developed in 
this regard: 


» Avoid systematically associating higher levels with 
predominantly male jobs versus predominantly 
female jobs. A ruling by the Pay Equity Hearings 
Tribunal of Ontario, in the Haldimand-Norfolk 
case32, found one evaluation method to be sexist 
on that basis. The responsibility for errors subfactor 
gave higher levels for responsibility for errors that 
may affect the municipality’s prestige 
(management jobs) than for errors that may 
affect bodily integrity (nursing jobs). In the same 


32 Haldimand-Norfolk, supra, note 5. 
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case, for the external contacts subfactor, contacts 
with the media regarding the image of the 
municipality were rated seven levels higher than 
routine contact with patients. 


» Avoid systematically associating progression from 
one level to another with hierarchical progression 
or career progression. 


» Plan for enough levels to reflect the requirements 
of both women’s jobs and men’s jobs. The 
following example shows how some evaluation 
methods are faulty in this respect. The working 
conditions factor was broken down into four levels 
described as: 


e Level 1: normal working conditions in an office 


e Level 2: indoor work with potential exposure to dirt, 
noise and chemical products 


e Level 3: occasional exposure to unpleasant conditions: 
cold, wind, automobile exhaust fumes 


e Level 4: constant exposure to unpleasant conditions: 
working outdoor on a regular basis. 


It will be noted that Level 1 does not even provide a short 
description of the working conditions in an office (women’s jobs) 
whereas the other three levels describe working conditions more 
associated with blue-collar jobs (men’s jobs). 


An inclusive method means the same attention and the same 
degree of detail must be given to predominantly female jobs as 
to predominantly male jobs. A special effort is thus required to 
look beyond longstanding practices and perceptions in the 
workplace that mask the reality of women’s work. 


10.1 The Task Force recommends that the new federal 
pay equity legislation provide that the pay equity 
committee must select an evaluation method that 
allows for equal evaluation of predominantly female 
and predominantly male job classes. 


10.2 The Task Force recommends that the new federal 
pay equity legislation provide that the pay equity 
committee must select an evaluation method with four 
evaluation factors: qualifications, responsibility, effort 
and the conditions under which the work is performed. 


33 Nan Weiner. (1991). “Job Evaluation Systems: A Critique.” Human Resource 
Management Review. Vol. 1, No. 2, pp. 119-132. 
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When defining these factors and their subfactors, 
the pay equity committee must explicitly include all 
the specific requirements of predominantly female 
job classes. 


The role of the proposed Canadian Pay Equity Commission will 
be decisive in this regard, and it must quickly publish guides 
that clearly explain the meaning of a “gender-inclusive” 
evaluation method. 


Evaluation Tools 


Once the members of the pay equity committee agree on an 
evaluation method for the job classes, data must be collected on 
predominantly female and predominantly male job classes under 
the plan. A tool must be created to do so. 


As the Pay Equity Hearings Tribunal of Ontario asserts, this is 
a crucial stage in the process: 


132. The importance of an appropriate job 
content collection instrument cannot be 
underestimated. It is this instrument which 
determines whether the range of skill, effort, 
responsibility and the working conditions found in 
a job are captured. It allows you to make visible 
what is often invisible. In order to make work 
content visible, the questions and how they are 
asked is critical. This includes the wording used, 
the extent and range of questions asked, how 
much they take into account the specific aspects 
of women’s work and the fact that these aspects 
have often been undervalued or invisible.34 


Data collection tools must also reflect gender inclusiveness. Data collection tools must 
Tools can include questionnaires, interviews, and so on. The be inclusive. 

data collection tool selected must truly allow for identification 

of the undervalued aspects of women’s work. 


Job information should be collected from all 
employees through questionnaires, designated to 
capture all job elements. Employee interviews 


supplement this information. 


Canadian Union of Public Employees (CUPE). Revised 
submission to the Pay Equity Task Force, November 2002, 


p..6. 


34 Women’s College Hospital (No. 4). (1992), 3 P.E.R. 61, paragraph 132. 
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Should the questionnaire be open-ended or closed-ended? 

An open-ended questionnaire generally allows for more detailed 
answers, but may result in gender differences. Research has in 
fact indicated that stereotypes regarding women’s work are 
internalized by the women workers themselves and influence 
their way of describing their work. 


In an open-ended questionnaire they will minimize certain job 
requirements by using moderate terms to describe their 
responsibilities, for example, coordinating instead of directing. 

An open-ended questionnaire may also favour job classes that 
require analysis and writing (professionals) compared with other 
job classes (cashiers or clerks) whose incumbents do not develop 
writing skills. To avoid these potential distortions, it is generally 
recommended that a mixed questionnaire be used—one which 
contains closed-ended questions, but with some room for 
comments where necessary. 


Other specific conditions have been identified to foster the 
quality, inclusiveness and neutrality of the data collection tool: 


> the data collection tool must be standardized: 
different questionnaires cannot be used for 
different job classes that will then be compared 
to one another; 


» the questions must be clear and specific to 
reduce the ambiguity of responses and to 
facilitate evaluation; 


> questions must bear on the job rather than the 
incumbent; otherwise, job requirements may be 
confused with the incumbent's characteristics; 


» data must be collected as accurately for 
predominantly female job classes as for 
predominantly male job classes; 


» the vocabulary used must be understandable to 
all employees; thus, if a company’s employees 
include an immigrant workforce, all workers must 
be able to answer the questionnaire properly, 
regardless of their command of the working 
language. 


As a reminder, the pay equity committee should be able to refer 
to a list of characteristics for women’s jobs that may be ignored 
or undervalued.*> 


35 The various pay equity commissions have published checklists which would assist 
committees in this regard. 
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Once the data collection tool is developed, stage two of the pay 
equity plan has ended and a posting must be made. It is crucial 
for the posting to take place at this time, not later. If employees 
dispute the content of the questionnaire, there will be time to 
modify it before it is distributed to respondents. 


Administering the Questionnaire 


Who will be asked to fill out the questionnaire? A relatively 
common practice in the workplace is for supervisors and human 
resource managers to describe the requirements and tasks of the 
occupations in a company. 


In pay equity, this type of practice is not recommended as the Perpetuating prejudices 
responses may perpetuate prejudices and stereotypes. and stereotypes. 
Incumbents must be asked these questions directly because 

it is they who best understand the details of their tasks. 


Many studies have noted that, despite supervisors’ 
protestations to the contrary, incumbents of jobs 
provide the most accurate and most detailed 
information about their jobs. Thus a very useful 
source of job information is the employee.3¢ 


This is certainly the best way to identify the disregarded aspects 
of women’s jobs. It is also a form of wider participation that leads 
to a better quality of results. 


The questionnaire must be filled out for every gender 
predominant job class rather than only some. However, when one 
class has a very high number of incumbents, the questionnaire 
may be administered only to a sample of respondents. 


Assigning Ratings to Job Classes 


Once the questionnaire is administered, the results are processed Crucial stage — assigning 
in such a way as to provide the members of the pay equity a oe or rating to each 
subfactor. 


committee with a profile of each job class based on the factors 
and subfactors. The final stage of the evaluation then begins: 

job data is analysed and members of the pay equity committee 
assign a level (rating) to each subfactor for every gender 
predominant job class in the plan. This is a crucial stage of the 
process that repeatedly calls on the judgement of the members 
of the pay equity committee. The process selected must therefore 
be adequate to identify and avoid the effects of prejudices or 


36 National Committee on Pay Equity. (1993). Erase the Bias. A Pay Equity Guide to 
Eliminating Race and Sex Bias from Wage Setting Systems. Washington, p. 33. 
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misconceptions regarding certain job classes as much as possible. 
These may result from various phenomena, such as: 


» the halo effect that occurs when an evaluator is 
influenced, for example, by the hierarchical level 
of the job classes he or she is evaluating or by its 
substantial requirements in terms of responsibility 
or qualifications; 


> emotional biases that lead an evaluator to assign 
higher points to a job class whose incumbents are 
co-workers or members of the pay equity 
committee; 


» the availability effect that refers to that which is 
most obvious in a job. For example, the most 
obvious aspect of secretarial work is the work in 
front of a computer screen, whereas other less 
obvious yet important aspects are ignored. The 
least familiar aspects have been found to be given 
little attention by evaluators and, consequently, 
they are given a lower rating. 


The legislation and/or guidelines must ensure that 
the evaluators themselves are as free from bias as 
possible in the manner in which they assess and rate 
the work. An excellent rating guide and evaluation 
methodology can be seriously undermined due to a 
lack of understanding of the principles of pay equity 
by the raters themselves [...]. 


Public Service Alliance of Canada (PSAC). Final submission 
to the Pay Equity Task Force, November 2002, p. 15. 


Adequately training members of the pay equity committee 
regarding potential biases can considerably reduce the likelihood 
of discriminatory influences during evaluation. A series of good 
practices have been developed in this respect.3” The following 
caution should be noted in particular: 


The evaluation process is not a negotiation but a 
group discussion until a common position and a 
joint decision is reached.?® 


37 See in particular the documents produced by the Canadian Human Rights 
Commission, supra, note 27. 


38 Anita Harriman and Carin Holm, supra, note 22, p. 15. 
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Weighting 
Weighting consists of assigning each factor and subfactor a Assigning weights to factors 
relative weight in the overall evaluation method. The and subfactors. 


organization’s mission becomes key at this point, and the 
members of the pay equity committee should have access 

to documents to allow them to properly identify the 
organization’s values and objectives. The relative weight of 
the factors depends on the type of occupations and the 
organization’s mission. For example, in a hospital it will be 
logical to assign a higher relative weight to responsibility for 
people whereas at a software development company, technical 
skills will be of particular importance. 


Weighting is a determining stage for the final value of job classes Weighting is crucial for 
and may cancel out all the effort made to date to achieve a fair evaluation. 
discrimination-free evaluation. For example, although the 

disregarded aspects of women’s work may have been identified 

and measured properly, assigning those aspects a relatively low 

weight will also lessen the final value of predominantly female 

job classes. In order to ensure the weighting grid is as non- 

discriminatory as possible, committee members must verify that 

a higher weight is not systematically assigned to predominantly 

male job classes than to predominantly female job classes. 


Given the key importance of weighting, a good pay equity 
practice would be to leave this operation until the very end of 
the process. Indeed, in pay equity, knowledge of a subfactor’s 
relative weight must not influence decisions by committee 
members. To respect the objectivity requirement, the weighting 
grid must be established only after every job class is assigned a 
level deemed appropriate for each of its subfactors. 


Once the pay equity committee adopts the weighting grid, it 
may then calculate the point value of predominantly female and 
predominantly male job classes, which allows for establishing 
equivalences and for proceeding to the next stage, that of wage 
comparisons. 


10.3. The Task Force recommends that the new federal pay 
equity legislation provide that the pay equity 
committee must ensure that the following elements are 
developed and applied without gender discrimination: 


» the content of the evaluation method; 
» the tools for collecting data on job classes; 
» the evaluation process for job classes; and 


» the weighting grid. 
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Proactive pay equity legislation can neither detail the stages of 
job evaluation nor provide a complete list of good practices for 
achieving a rigorous, non-discriminatory evaluation. That is 
where the proposed Canadian Pay Equity Commission comes 
into play: the Commission must quickly provide detailed 
direction and guides in this respect. 


The Implications of A Single Pay Equity Plan 


In Chapter 6 we recommended adopting a single pay equity plan 
for all gender predominant job classes in an organization. Earlier 
we also explained how evaluation methods were originally 
created only for certain job families within an organization. This 
segmented approach continues to influence company practices. 
However, it is counter to the objective of pay equity, which is to 
eliminate systemic discrimination against predominantly female 
jobs compared with predominantly male jobs as a whole. By 
restricting comparisons to a selection of jobs that is not 
representative of the wide range of jobs in that organization, 
only part—perhaps only a small part—of the wage discrimination 
can be eliminated. 


The issue here is whether, in practice, a single evaluation method 
allows for effective evaluation of a wide range of jobs in a given 
organization, especially a large organization. Though it may seem 
unlikely at first, many experiences with a single evaluation 
method have been successful. For example, in Manitoba, the 
principle of a single plan per employer was applied to all gender 
predominant job classes in the Public Service belonging to 
various associations and including clerical work, professions and 
trades. The wage gap narrowed substantially, as a report on the 
process states: 


It should be noted that pay equity implementation 
resulted in a significant reduction of the wage gap 
within the civil service, this is particularly apparent 
for workers who were members of the Manitoba 
Government Employees Association (MGEA) where 
the gender wage gap was decreased by 50% 
through the pay equity process. This further shows 
that women’s occupational segregation into 
traditionally women’s jobs which are undervalued 
is by far the most important factor influencing the 
wage gap and that pay equity is an effective 
means of reducing the impact of this factor.3? 


39 Manitoba Civil Service Commission. (1988). Pay Equity Implementation in the 
Manitoba Civil Service, p. 39. 
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Note that at the federal level, the JUMI (Joint Union Management 
Initiative) also applied to most jobs in the Public Service. 


In Quebec, in accordance with the Pay Equity Act, many private- Meiorin case and 
sector employers also adopted a single evaluation plan for all InclUSIWe ESS: 
gender predominant job classes even though their organizations 

had a wide range of very different occupations and several 

certification units. We also saw that in Europe, evaluation 

methods are designed to evaluate all the jobs in an organization 

regardless of how diverse they are. All this supports the view 

that a single evaluation plan is not only important to the 

achievement of pay equity; it is also possible. It might even 

be asked whether the use of separate evaluation methods is 

compatible with the following criterion of inclusive practices 

affirmed by the Supreme Court in the Meiorin ruling: 


68. Employers designing workplace standards 
owe an obligation to be aware of both the 
differences between individuals, and 
differences that characterize groups of 
individuals. They must build conceptions 
of equality into workplace standards. By 
enacting human rights statutes and providing 
that they are applicable to the workplace, the 
legislatures have determined that the 
standards governing the performance of work 
should be designed to reflect all members of 
society, in so far as this is reasonably possible. 
Courts and tribunals must bear this in mind 
when confronted with a claim of 
employment-related discrimination. To the 
extent that a standard unnecessarily fails to 
reflect the differences among individuals, it 
runs afoul of the prohibitions contained in the 
various human rights statutes and must be 
replaced. The standard itself is required to 
provide for individual accommodation, if 
reasonably possible. A standard that allows for 
such accommodation may be only slightly 
different from the existing standard but it is a 
different standard nonetheless.4° 


40 British Columbia (Public Service Employee Relations Commission) v. British Columbia 
Government and Service Employees Union (BCGSEU), [1999] 3 S.C.R. 3 (l’affaire 
Meiorin), para. 68. 
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Admittedly, however, in some cases a single evaluation plan 

may not seem possible at first sight. Recently, the Treasury Board 
of Canada Secretariat had planned to establish a general 
classification standard with a single evaluation tool for all, 

or almost all, occupations in the federal Public Service. The 
project was eventually abandoned in favour of separate 
classification standards. 


The efforts to develop a single classification plan 
covering all federal public jobs has failed. Clearly a 
single classification plan covering diverse work 
undertaken in the federal public service is not 
feasible nor desirable. Furthermore, the size and 
diversity of the federal public service rendered the 


development of a single classification scheme a 
monstrous undertaking that in the end, would 
have resulted in many more problems than it set 
out to resolve. 

Professional Institute of the Public Service of Canada. 


Submission to the Pay Equity Task Force, November 7, 
2002; Pp. 2: 


Implications of separate Professors Paquet and Lequin rightfully stress the implications 

classification plans. of adopting separate standards in a pay equity context. In 
their view, the problem with separate classification plans is 
the following: 


This new reform raises the issue of cross-standard 
comparisons, for which tools must be developed. 
Without such tools, it is difficult to determine 
whether, for example, the female-dominated 
Program and Administration Services Group is the 
object of wage discrimination compared to the 
Technical Services Group or the Financial Management 
Group (Fl), both of which are male-dominated. That 


is why we believe this type of comparison tool must 
be designed early in the process of developing new 
classification standards. 


Renaud Paquet and Jacques-André Lequin. (2003). 
Interrelations between Labour Relations Processes and 
Pay Equity: The Specific Case of the Federal Public Service. 
Unpublished research paper commissioned by the 

Pay Equity Task Force, p. 7. 
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These comments explain the reason for a single plan, that is, 
the ability to compare all jobs for a given employer. Later on 
the authors note: 


But wasn’t the purpose of the legislation initially to 
correct the lack of pay equity within an enterprise by 
ensuring equal pay for work of equal value for both 
genders? We believe the only way to achieve this 
objective is to require comparisons between 

bargaining units. This was also one of the UCS’s 

[Universal Classification Standard] noble objectives. 


Renaud Paquet and Jacques-André Lequin. (2003). 
Interrelations between Labour Relations Processes and 
Pay Equity: The Specific Case of the Federal Public Service. 
Unpublished research paper commissioned by the Pay 
Equity Task Force, p. 8. 


Moreover, Paquet and Lequin indicate that, in particular, cross- 
standard comparison tools would have to be developed jointly at 
a master bargaining table, as would the number and boundaries 
of the classification standards. 


These reflections on the Public Service may be applied to other Other alternatives where a 
organizations. They show that where it is impossible to Stiga platy, Is MOU Teasipre, 
implement a single plan, the employer must find an alternative 

solution such as a cross-plan comparison tool. The proposed 

Canadian Pay Equity Commission will have to develop 

approaches that those in charge of implementing pay equity 

can use to conduct such a comparison. 


Conclusion 


This chapter set out the principal elements of the stage of job 
class evaluation. As we have seen, it consists of a series of 
separate yet highly interdependent operations. Jurisprudence 
and considerable research have led to the development of 
numerous non-discriminatory evaluation criteria. Beyond the 
technical aspects, which are present throughout the process, 
those in charge of pay equity must be guided by a key principle: 
making the various facets of women’s work visible, effectively 
measuring that work and evaluating it equitably in comparison 
with men’s work. 
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Chapter 11 - Estimating and 
Correcting Wage Gaps 


The estimation and correction of wage gaps, which follow the Final stage in developing 
evaluation of gender-predominant job classes, mark the final a pay enue yepiar 

stage in developing a pay equity plan. This is the point at which 

the wage gaps between equivalent jobs are estimated and the 

resulting adjustments and terms of payment determined. In this 

chapter, we will first examine what compensation a pay equity 

plan should cover. We will then examine the various comparison 

methods for estimating wage gaps between predominantly 

female job classes and their male equivalents. 


Several questions arise regarding compensation: 


» What elements should be included in compensation, 
and how? 


» How should wage gaps be estimated? 


» How should wage adjustments be made? 


Compensation 
In pay equity, compensation issues appear to be the most technical Systemic wage discrimination 
in nature and those in charge of pay equity tend to leave these Ran Dessuptie and indirect. 


issues to the experts. However, as we indicated in Chapter 8, the 
parties who best understand the concepts and tools sometimes 
make the technical choices which support their own political or 
economic agenda. This is another reason why the members of the 
pay equity committee will need appropriate training to identify and 
avoid the potentially discriminatory effects of their decisions. 


It is not enough to superficially review wage structures 
for clear manifestations of provisions that directly 
discriminate against women. Wage discrimination 
operates in more subtle, indirect but no less harmful 


ways as well [...]. 


Melina Buckley. (2003). Prospects for the Mediation of 
Pay Equity Matters within Federal Jurisdiction. 
Unpublished research paper commissioned by the 
Pay Equity Task Force, p. 4. 
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equity legislation. 
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Approaches in Canadian Jurisdictions 


For the purpose of estimating wage gaps, “compensation” is 
generally defined quite broadly, though with varying levels 
of detail, in all jurisdictions with pay equity legislation. 


The Canadian Human Rights Act’ defines “wages” as the 
equivalent of total compensation, of which it provides several 
examples: 


11. (7) For the purposes of this section, “wages” 
means any form of remuneration payable for work 
performed by an individual and includes 


(a) salaries, commissions, vacation pay, dismissal 
wages and bonuses; 


(b) reasonable value for board, rent, housing 
and lodging; 


(c) payments in kind; 


(d) employer contributions to pension funds or 
plans, long-term disability plans and all forms 
of health insurance plans; and 


(e) any other advantage received directly or 
indirectly from the individual’s employer. 


Manitoba’s proactive legislation? also defines “wages” as total 
compensation, but without listing what this includes: 


1. “Wages” means any form of remuneration 
payable or benefit provided by an employer for 
work performed by an individual and “wage” or 
“wage rate” has a corresponding meaning. 


Ontario’s Pay Equity Act? resembles Manitoba’s legislation: 
(1) In this Act, 
L---] 


“compensation” means all payments and benefits 
paid or provided to or for the benefit of a person 
who performs functions that entitle the person to 
be paid a fixed or ascertainable amount. 


1 Canada. Canadian Human Rights Act. R.S.C. 1985, c. H-6. 
2 Manitoba. Pay Equity Act. 1985-86. C.C.S.M. c. P13. 
3 Ontario. Pay Equity Act. R.S.O. 1990. c. P. 7. 
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as does Prince Edward Island’s?: 


1(m) “Wages” means all forms of pay and benefits 
paid or provided, directly or indirectly, by or on 
behalf of an employer to or for the benefit of an 
employee and include the relevant salary scales. 


Nova Scotia’s legislation> also provides a general definition of 
“pay,” but introduces a number of exclusions: 


“pay” means salary or compensation of an 
employee in respect of employment but does not 
include benefits such as the value of living and 
residential allowances, automobile allowances, 
clothing allowances, gratuities, overtime or 
payments in lieu of overtime (paragraph 3(1)(0)) 


New Brunswick® is the exception and defines “pay” restrictively: 


“pay” means straight-time wages and salary. 
(subsection 1(1)) 


Quebec’s legislation’ is very specific regarding the content of 
total compensation, which includes flexible pay (section 65) and 
benefits (section 66): 


65. For the purposes of the valuation of 
differences in compensation, remuneration 
includes flexible pay if it is not equally available 
to all the job classes that are the subject of the 
comparison. 


Flexible pay includes merit and performance pay 
and income from gain-sharing schemes. 


66. Where benefits having pecuniary value are not 
equally available to all the job classes that are the 
subject of the comparison, the value thereof must 
be determined and must be included in the 
remuneration for the purpose of determining 
differences in compensation. 


Benefits having pecuniary value include, in 
addition to indemnities and bonuses, 


1) the various forms of paid leave including sick 
leave, family-related and parental leave, 
vacation and holidays, rest and meal periods 
and other benefits of that nature; 


4 Prince Edward Island. Pay Equity Act. R.S.P.E.|. 1988, c. P-2. 
5 Nova Scotia. Pay Equity Act. R.S.N.S. 1989, c. 337. 
6 New Brunswick. Pay Equity Act. R.S.N.B. 1989, c. P-5.01. 
7 Quebec. Pay Equity Act. R.S.Q. 1995, c. E-12.001. 
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For almost all jurisdictions, 
total compensation includes 
flexible pay and monetary 
benefits. 
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2) retirement and group protection plans including 
pension funds, health and disability insurance 
and other group plans of that nature; 


3) non-salary benefits including the supply and 
maintenance of tools and uniforms or other 
clothing, except where required under the Act 
respecting occupational health and safety 
(chapter S-2.1) or except where the uniforms or 
other clothing are a job requirement, parking 
privileges, meal allowances, the supply of 
vehicles, payment of professional dues, paid 
educational leave, reimbursement of tuition 
fees, low-interest loans and other benefits of 
that nature. 


As the above review of Canadian pay equity legislation shows, 
every law, except that of New Brunswick, adopts a broad 
definition of total compensation that includes flexible pay 
and monetary benefits. 


The Canadian Human Rights Act stipulates, under subsection 
11(7), that employer contributions shall be used to evaluate 
group pension or insurance plans. This is the only Canadian 
legislation, however, that provides this level of detail on how 
to estimate benefits or flexible pay for pay equity purposes. 


Finally, Quebec’s legislation is the most specific with respect to 
the components of flexible pay and monetary benefits, which it 
lists in a relatively detailed manner. 


Total Compensation 


Many of the submissions and research papers presented to 
the Task Force provide support for using “total compensation” 
as the definition of “compensation” for pay equity purposes. 
This corresponds to what employers are ready to pay, in actual 
workplaces, for the productive contribution of employees. 


[TRANSLATION] The concept of compensation must 
include all forms of compensation including benefits 
with monetary value. Equality of access to the various 
benefits must be given as much consideration as the 


equality of outcomes. 


Confédération des syndicats nationaux (CSN). Submission 
to the Pay Equity Task Force, June 2002, p. 10. 
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Wage calculations must include basic salaries as well 
as fringe benefits, including pension plans, various 
leaves and other benefits such as parking, meal and 


car allowances, and uniforms. 


National Association of Women and the Law (NAWL). 
Brief to the Pay Equity Task Force, December 2002, p. 32. 


It must be recognized, however, that use of the concept of total 
compensation poses challenges: 


One of the most challenging issues is estimating the 
value of the entire compensation package of 
employees. The usage and variability of types of 
compensation and benefits across jobs has increased 
over the past several decades. Firms utilize variable 
or contingent pay schemes in order to better link pay 
to productivity. Non-standard pay methods such as 


individual incentives, gain sharing and profit sharing, 
and merit pay plans can add variance to earnings 
within job classes that have, for example, 
standardized wages. 


Richard P. Chaykowski. (2002). Implementing Pay Equity 
in the Context of Emerging Workplaces and Employment 
Relationships. Unpublished research paper commissioned 
by the Pay Equity Task Force, p. 31. 


These comments show the need for an appropriate methodological 
framework for the wage adjustment phase of the pay equity 
process both under the legislation and under any guidelines or 
regulations which may be used by the proposed Canadian Pay 
Equity Commission, described in chapter 17. 


11.1 The Task Force recommends that the new federal pay 
equity legislation define compensation for pay equity 
purposes as total compensation, including base pay, 
flexible pay and benefits with monetary value. 
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Calculating Total Compensation 


The following elements—salary ranges, flexible pay and 
monetary benefits—must be considered in calculating total 
compensation. 


Salary Ranges 


Basic salary is the first element that must be determined. (“Basic 
salary” refers here to the basic salary of the job class, not of the 
incumbents.) If there is a salary range, however, which pay level 
should be used? 


When a job class is paid on a flat-rate basis, the choice is clear: 
the flat rate will be used for the comparison. However, where 

a salary range exists, a reference point must be established for 
comparison purposes. Should the highest, the middle or the 
lowest pay level of a salary range be used? According to pay 
systems specialists, ® the maximum rate is the one considered 
as the job rate. Indeed, this is the salary paid to a person who 
has mastered all the skills necessary for the position. This is why 
Quebec’s Pay Equity Act, which is quite specific on this point, 
stipulates that the maximum pay level is the one deemed to be 
the job rate. 


Where no formal pay scale exists, but the various jobs within a 
class are paid different rates that reflect a progression based on 
experience, seniority or any other non-discriminatory criterion, 
the maximum rate is the reference, for the reasons cited above. 


11.2 The Task Force recommends that the new pay equity 
legislation define pay for a job class as the maximum 
flat rate or the maximum pay level in a salary range 
for the jobs in that class. 


Flexible Pay 
Flexible pay covers a wide range of practices, including: 


>» Skills-based compensation. 


» Plans based on individual performance, such as merit pay, 
bonuses and commissions. 


» Plans based on group performance, such as profit sharing, 
sharing in productivity gains, and the granting or purchase 
of shares or stock options .? 


8 See Roland Thériault and Sylvie St-Onge. (2000). Gestion de la rémunération : 
Théorie et pratique. Montreal: Gaétan Morin. 


9 Ibid. 
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Flexible pay must be included when calculating wage gaps, 
since it is part of compensation and excluding it may have a 
discriminatory impact. 


As shown in Figure 1, some type of variable pay plan is found in 
a number of unionized establishments, with individual incentives 
being the most common. With respect to federal establishments, 
a larger proportion have gain sharing and incentive pay relative 
to other establishments, about the same proportion have profit 
sharing, and a smaller proportion provide merit pay. 


Figure 1: Proportion of Unionized Establishments with 
Variable Pay, 1999 


Gain Profit Merit Pay Individual 
Sharing Sharing Incentives 


@ All Establishments ~~ Federal Establishments 


Note: Data is from Statistics Canada’s Workplace and Employee Survey, 1999. This survey 
does not include the public sector and does not specifically identify federal jurisdiction 
establishments. 


ee 


Source: Richard P. Chaykowski. (2002). Achieving Pay Equity under a Transformed 
Industrial and Employment Relations System. Unpublished research paper 
commissioned by the Pay Equity Task Force, Figure 5, p. 29. 


Figure 2 shows the distribution of individual incentives which are 
paid to various groups of employees in unionized establishments, 
particularly managers and sales staff. '° 


10 The data are for unionized establishments and do not mean that all employees 
in the database are unionized. This detail concerns mainly management. The 
limitations of this database are, in particular, the fact that only private-sector 
employers are included and that it is impossible to directly identify employers 
under federal jurisdiction. 
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Figure 2: Proportion of Unionized Establishments with 
Individual Incentives by Employee Category, 1999 


Managers Prof'l Technical Sales Admin. Prod. 


All Establishments © Federal Establishments 


Note: Data is from Statistics Canada’s Workplace and Employee Survey, 1999. This survey 
does not include the public sector and does not specifically identify federal jurisdiction 
establishments. 


Source: Richard P. Chaykowski. (2002). Achieving Pay Equity under a Transformed 
Industrial and Employment Relations System. Unpublished research paper 
commissioned by the Pay Equity Task Force, Figure 6, p. 30. 


From the perspective of pay equity implementation, the payment 
of this form of compensation may make pay plans less transparent 
for employees. '! Including flexible pay means that the employer 
must provide the members of the pay equity committee with all 
the information they need to make a knowledgeable decision 
and to avoid including discriminatory elements in their decisions. 
This is one example of one type of information that should be 
made available by the employer as we suggested in Chapter 8. 


How can flexible pay and its components be taken into account? 
Quebec’s legislation proposes a sequential approach: 


» Is the flexible pay plan accessible equally to all job classes 
being compared? 


» If so, it is not necessary to include it in compensation for 
the purposes of estimating wage gaps. 


» If not, it must be estimated and included. 


One option with this approach is simply to make the flexible pay 
plan available to the predominantly female job classes that do 
not have access to it. 


According to Nadine Winter, an expert in compensation, the 
principle of equal access falls short in the context of pay equity: 


11 M.-T. Chicha. (1999). “The Impact of Labour Market Transformations on 
the Effectiveness of Laws Promoting Workplace Gender Equality.” In 
Richard P. Chaykowski and Lisa M. Powell (Eds.), Women and Work. Kingston: 
McGill-Queen’s University Press, pp. 283-304. 
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We would not recommend exclusion of any form of 
compensation on the equal availability of its provision 
to female job classes and male job classes. Equal 
access does not automatically translate into equal 
opportunity to earn. Clarity and integrity in program 
design is also required; that is, it needs to be 


documented and communicated to the employees 
affected. In addition, the actual application or impact 
of the compensation program provided has to be 
gender-neutral [our emphasis]. 


Nadine Winter. (2003). Treatment of Cash Compensation 
in Pay Equity Comparisons. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 23. 


As the above passage indicates, it is necessary to ensure that there is 
genuine equity in the use of flexible pay. This requires considering 
not only whether formal criteria provide that superior performance 
will be rewarded in predominantly female job classes to the same 
degree as predominantly male job classes, but also whether a 
performance-based system is equitable in its actual application. 


The concept of equal access should be interpreted inclusively: 


> Does the flexible pay plan reward superior performance in 
predominantly female job classes to the same degree that 
it does in predominantly male job classes? 


> If so, is it in fact applied inclusively? !2 


International human rights instruments and domestic 
equality jurisprudence both recognize that achieving 
equality requires transforming entrenched patterns 

of remuneration to develop gender-inclusive pay 
practices. In order to strengthen pay equity legislation 
it is necessary to tailor new legislation to address the 
systemic nature of the pay inequity problem and to 
require transformation at a systemic level. Only a 
legislative scheme that is comprehensive and proactive 


can effectively strike at the systemic nature of wage 
discrimination. 


Mary Cornish, Elizabeth Shilton and Fay Faraday. (2002). 
Canada’s International and Domestic Human Rights 
Obligations to Ensure Pay Equity: Obligations to Design an 
Effective, Enforceable and Proactive Federal Pay Equity Law. 
Unpublished research paper commissioned by the Pay 
Equity Task Force, p. 48. 


12 See Mary Cornish, Elizabeth Shilton and Fay Faraday. (2002). Canada’s 
International and Domestic Human Rights Obligations to Ensure Pay Equity: 
Obligations to Design an Effective, Enforceable and Proactive Federal Pay Equity Law. 
Unpublished research paper commissioned by the Pay Equity Task Force. 313 
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If the members of the pay equity committee have any doubts 
regarding the gender inclusiveness of a flexible pay system, they 
can verify inclusiveness using indicators such as frequency of 
attribution compared by job category or relative amount of 
compensation. 


If flexible pay must be estimated for inclusion in total 
compensation, how should it be estimated? As Winter points out, ° 
estimation is that much more difficult because the amounts are 
unforeseeable and irregular. 


The inclusion of variable pay forms of compensation, 
for example, can mean variable differences in wage 
gaps from one year to the next. It cannot be 
assumed that variable pay programs have regular 


or annual payouts [...]. 


Nadine Winter. (2003). Treatment of Cash Compensation 
in Pay Equity Comparisons. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 24. 


Winter accordingly examines three options: 


> One view might be that the lowest amount of variable 


compensation actually earned by an incumbent in the job 
class represents the threshold of actual earnings that all 
employees in the job class received; that is, the lowest 
amount earned represents what was actually attainable 
by all incumbents. 


An alternative view might be that the maximum level of 
variable earning by an incumbent in the job class be applied. 
The logic for this application would be one of consistency 
with the definition of pay equity job rate for base pay, which 
we have suggested to be the maximum rate of 
compensation, and that this represents the real maximum 
earning potential under the program being examined. 


A third option would focus on what best represents the 
actual earnings received by the job class as a whole. Here, 
an average rate of actual earnings or, better still, a median or 
weighted-average of actual earnings, is a better fit. Low and 
high performers under a short-term incentive program, for 
example, would not skew the level of compensation used 
for making pay equity comparisons and the median or 
weighted average would better represent what a majority of 


Pay Equity: A New Approach to a Fundamental Right 


the incumbents in the job class actually received in variable 
pay earnings. '? [Our emphasis]. 


Winter supports the third option, being the median or weighted 
average of the actual flexible pay by job class. 


The obligation to include total compensation may in some cases Using total compensation 
require substantial work. However, as Winter points out, it has a Das: Positive spec: 
positive impact on the quality of management practices in the 

organization: 


In our experience, we have found that the requirement 
for employers to implement pay equity has forced 
numerous organizations to re-examine their pay 
practices to determine whether they pay employees in 


all job classes in a systematic and fair manner. 


Nadine Winter. (2003). Treatment of Cash Compensation in 
Pay Equity Comparisons. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 1. 


Research conducted by Louise Boivin, a job evaluation expert, 
leads her to agree, even with respect to small businesses: 


Most heads of enterprise were concerned about the 
obligation to formally define the components of 
remuneration. In smaller enterprises (particularly 
VSEs), the lack of a formal wage structure may 
certainly explain this worry. Heads of enterprise must 
not only identify informal and sometimes arbitrary 
remuneration practices, but must also systemize their 
practices. [...] 


Instead, pay equity implementation is an opportunity 
to lay the foundation for an initial wage structure. 


Note: VSEs are very small enterprises. 

Louise Boivin. (2002). Implementing Pay Equity in 
Small-to-Medium-Sized Enterprises. Unpublished research 
paper commissioned by the Pay Equity Task Force, p. 49. 


In sum, we find that the approaches taken in various pay equity 
statutes and the opinions expressed by experts all point in the 
same direction, indicating that total compensation is the concept 


13 Nadine Winter. (2003). Treatment of Cash Compensation in Pay Equity Comparisons. 
Unpublished research paper commissioned by the Pay Equity Task Force, p. 25. 
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that should be used. If pay adjustments are limited simply to 
equalizing basic salary rates, there is a risk that benefits and 
flexible pay, which are two important components of employee 
compensation, will continue to be affected by discrimination. 
The detrimental effects of such an approach would be all the 
more serious in that these components tend to account for a 
substantial part of total compensation for many workers. 
Moreover, as a number of pay equity practitioners have pointed 
out, adopting the broader approach of total compensation allows 
employers to rationalize their pay systems, which is a worthwhile 
side effect in itself. 


11.3. The Task Force recommends that the new federal pay 
equity legislation provide that for the purposes of 
estimating wage gaps, flexible pay includes: 


» skills-based compensation; 


» plans based on individual performance, such as 
merit pay and bonuses; and 


» plans based on group performance, such as profit 
sharing and sharing in productivity gains. 


The proposed Canadian Pay Equity Commission will need to 
develop guidelines on the content of flexible pay and the 
methods for estimating it. We favour estimating wage gaps on 
the basis of average actual earnings over a relatively long period. 
The length of that period will be determined in part by the 
presence of unusual fluctuations (for example, an economic crisis 
that causes a drastic, but temporary, drop in sales). 


Monetary Benefits 


Monetary benefits are those nonwage components of 
compensation to which a monetary value can be attached. They 
include a wide range of elements such as leave, various types of 
group insurance, reduced-rate loans, and free parking. 


According to Monica Townson, benefits represent a substantial 
proportion of total compensation—sometimes accounting for 

up to 20 to 25 percent '4—which is why these types of benefits 
must be properly taken into account under a pay equity plan. 
Moreover, as Richard Chaykowski remarks, benefits are becoming 
increasingly significant. 


14 Monica Townson. (2002). The Treatment of Non-Wage Benefits in Pay Equity 


Comparisons. Unpublished research paper commissioned by the Pay Equity Task 
Force, p. 28. 
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Non-wage benefits are, generally, an increasingly 
important component of total compensation. The 
number and prevalence of the types of benefits has 
increased over the past several decades, and may 
include pension plan, life insurance, supplemental 
medical and dental care, a group RRSP, stock 
purchase plans, maternity-layoff benefits, and other 
benefits. 


Richard P. Chaykowski. (2002). Implementing Pay Equity 
in the Context of Emerging Workplaces and Employment 
Relationships. Unpublished research paper commissioned 
by the Pay Equity Task Force, p. 32. 


As a result of a diverse and changing workforce, nonwage benefit 
packages have become more flexible to accommodate for child 
care or care of elderly parents, flextime, and sabbaticals, to name 
a few. 


Some organizations have introduced cafeteria style or flexible 
benefit plans that allow employees to choose a combination of 
benefits that best suit their individual needs. Usually, the 
employer provides a fixed amount of dollars for these benefits, 
and anything above this amount must be paid by the employee. 
Employers sometimes assign a total credit, usually ranging from 
$200 to $2,500 which employees can use to purchase the 
benefit package of their choice. '° 


This trend points to diversification but also makes it possible to 
identify the cost of benefits, even new ones. 


Their distribution seems to follow occupational segregation and 
to disadvantage women: 


Gender gaps in benefits associated with the 
segregation of workers into male and female jobs 
are significant and occur across a range of non- 
wage benefits. 1° 


15 |bid., p. 8. 


16 Janet Currie and Richard Chaykowski. (1995). “Male jobs, Female Jobs, and 
Gender Gaps in Benefits Coverage in Canada.” Research in Labor Economics. 
Vol. 14, p. 174. 
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Figure 3 shows that proportionately fewer women than men 
benefit from most principal group plans in the workplace, with 
the exception of life insurance and disability insurance. Relative 
to men, a proportionately higher level of women have no 
benefits coverage at all in the workplace. 


Figure 3: Proportion of Employees Included in Benefit Plans 
by Sex, 1999 
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Note: Data used is from Statistics Canada’s Workplace and Employee Survey Compendium. 


Source: Richard P. Chaykowski. (2002). Implementing Pay Equity in the Context of 
Emerging Workplaces and Employment Relationships. Unpublished research 
paper commissioned by the Pay Equity Task Force, p. 35. 


Gender breakdowns by workplace size also show 
women are less likely than men to have benefits. 
In workplaces with 500 or more employees, only 
65 percent of women compared with 83 percent 
of men have a supplementary medical insurance 

plan, while 72 percent of women compared with 
79 percent of men have an employer-sponsored 

pension plan. 


Monica Townson. (2002). The Treatment of Non-Wage 
Benefits in Pay Equity Comparisons. Unpublished research 
paper commissioned by the Pay Equity Task Force, p. 21. 


One determining factor is worker status. Workers in non-standard 
employment situations (fixed-term contracts, on-call, part-time) 
appear to have less access to such benefits. 


Non-standard employment has increased considerably in the past 
20 years and more women than men hold these types of jobs. 
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In 1999, 41 percent of women workers aged 15 to 65 held 
non-standard employment compared with 29 percent of men.!7 
An increase in non-standard employment has also been noted in 
the sector under federal jurisdiction. As Monica Townson remarks, 
in the Public Service, 24 percent of women compared with 

14 percent of men hold non-standard employment.'® These 
figures are likely underestimated since they include neither 
contract workers nor workers from temporary employment 
agencies. 


According to Baker and Gunderson,'? one form of non-standard 
employment is more frequent in the sector under federal 
jurisdiction than in others, that of fixed-term contracts. Research 
by these authors confirms that more women than men are 
employed in non-standard work in all sectors. 


According to Brenda Lipsett and Mark Reesor, non-standard 
employment creates an obstacle to accessing monetary benefits: 


It has been suggested that non-standard 
employment is one way for employers to 
circumvent the increased trend in non-wage 
labour costs since, historically, non-standard 
workers have not received most benefits. In a 
changing workplace environment, where part-time 
and non-permanent workers provide flexibility to 
respond to the daily, weekly, annual and cyclical 
variations in demand (contingent and peripheral 
employment), where employers wish to reduce 
labour costs or shift these costs from fixed to 
variable, and where they may be less concerned 
about incentives to reduce turnover and increase 
work effort, we would expect that these part-time 
and non-permanent workers are less likely to have 
extended health, dental or pension coverage than 
permanent full-workers. 7° 


17 Statistics Canada. Women in Canada 2000: A gender-based statistical report, 
p. 110. The Statistics Canada definition of “nonstandard employment” includes 
part-time work, short-term employment, self-employment and multiple jobs. 


18 M. Townson, supra, note 14, p. 22. 

19 Michael Baker and Morley Gunderson. (2002). Non-Standard Employment and 
Pay Equity. Unpublished research paper commissioned by the Pay Equity Task 
Force, Table 1A, p. 33. 

20 Brenda Lipsett and Mark Reesor. (1999). “Women and Men’s Entitlement 
to Workplace Benefits: The Influence of Work Arrangements.” In 
Richard P. Chaykowski and Lisa M. Powell (Eds.), Women and Work. 

Kingston: McGill-Queen’s University Press, p. 56. 


More women employed in 
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As Figure 4 shows, benefit coverage is, on average, much higher 
for men than for women regardless of their employment status. 


Figure 4: Proportion of Employees Covered by Pension, 
Health and Dental Plans by Employment Status 
and Sex, 1995 
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Note: Based on data from Statistics Canada’s 1995 Survey of Work Arrangements. 


Source: Richard P. Chaykowski. (2002). Implementing Pay Equity in the Context of 
Emerging Workplaces and Employment Relationships. Unpublished research paper 
commissioned by the Pay Equity Task Force, Figure 9, p. 38. 


These findings are of great interest in pay equity, since 
permanent employees and workers with unstable jobs usually 
work side by side, sometimes even in the same occupations. 

The same pay equity plan may therefore cover both permanent 
employees who enjoy a wide range of benefits, and workers with 
precarious jobs, who are mainly women, and who may not have 
access to the same range of benefits. 


Being unionized also results in better benefit coverage. 
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There is considerable evidence that unionized workers 
are much more likely to have non-wage benefits than 
employees who do not belong to a union. For 
example, analysis of three types of benefits programs 
— medical, dental, and life or disability plans — 
together with employer-sponsored pension plans, 
found that coverage rates for unionized workers in 


the three insurance plans were approximately double 
those of non-unionized workers (80% versus 40%). 
[...] A majority of unionized employees enjoyed 
coverage under all three insurance plans, while a 
majority of non-unionized employees had no 
coverage under any plan. 


Monica Townson. (2002). The Treatment of Non-Wage 
Benefits in Pay Equity Comparisons. Unpublished research 
paper commissioned by the Pay Equity Task Force, p. 12. 


As Figure 5 illustrates, proportionately fewer non-unionized 
employees enjoy various benefits, except for RRSPs, where they 
are fairly close to unionized employees, and stock purchases, 
where they are favoured. 


Figure 5: Proportion of Employees Included in Benefit Plans 
by Union Status, 1999 


@ Unionized Non Unionized 


Source: Richard P. Chaykowski. (2002). Implementing Pay Equity in the Context of 
Emerging Workplaces and Employment Relationships. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 40. 
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Finally, there are also differences among occupations, as well as 
gender-based differences within occupations: 


Differences between women and men vary quite 
widely. Among professionals, for example, about 

60 percent of both women and men have an 
employer-sponsored pension plan, but only 59 percent 
of women compared with 72 percent of men have a 
dental plan. Among clerical workers, 42 percent of 
women compared with 51 percent of men have a 
pension plan, while 53 percent of women compared 
with 68 percent of men have a supplementary medical 
insurance plan. 


Monica Townson. (2002). The Treatment of Non-Wage 
Benefits in Pay Equity Comparisons. Unpublished research 
paper commissioned by the Pay Equity Task Force, p. 21. 
(Calculations are based on data from Statistics Canada’s 
Workplace and Employee Survey, which excludes the public 
sector and does not distinguish between organizations that 
are under federal jurisdiction and those that are not.) 


The data examined indicate that women workers are 
disadvantaged in terms of non-wage benefits and that this 
correlates with employment status, union membership and 
occupational group. This disadvantage results from disparities 
within organizations and clearly illustrates the need to eliminate 
discrimination by taking into account all non-wage benefits when 
calculating compensation. These data do not always allow for the 
proper identification of sectors under federal jurisdiction. 


Only limited data are available on non-wage benefits 
covering employees under federal jurisdiction. 
However, it would be reasonable to assume that over 
the past 25 years, federally-regulated employers have 
experienced the same kind of developments in non- 


wage compensation as all other employers. 


Monica Townson. (2002). The Treatment of Non-Wage 
Benefits in Pay Equity Comparisons. Unpublished research 
paper commissioned by the Pay Equity Task Force, p. 11. 


Thus, it may safely be stated that the trends observed in the 
preceding sections can be found at the federal level. The pay 
equity committee in every organization will be responsible for 
identifying these trends and their impact on the estimation of 
wage gaps between the job classes of the pay equity plan they 
are overseeing. 
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Including Monetary Benefits in Wage Comparisons 


As mentioned earlier, many stakeholders and researchers support An inclusive definition of 

a comprehensive and inclusive definition of compensation. Two Sea eh a ee 
ony ‘ : y stakeholders an 

research papers commissioned by the Task Force in this regard pe yi 

stress the need to take into account, as completely as possible, 

all monetary benefits as part of pay equity. 


It seems evident that, if the objective of pay equity is 
to ensure that women and men receive equal pay for 
work of equal value, non-wage benefits should be 
included in pay equity comparisons to the fullest 
extent possible. 

Monica Townson. (2002). The Treatment of Non Wage 


Benefits in Pay Equity Comparisons. Unpublished research 
paper commissioned by the Pay Equity Task Force, p. 28. 


In view of the gaps in benefits coverage by sex, it 
is vital to account for the full range of the forms or 
methods of compensation in order to determine a 
comprehensive measure of pay. In some cases, 
however, quantifying their value may be difficult. 


Richard P. Chaykowski. (2002). Implementing Pay Equity 
in the Context of Emerging Workplaces and Employment 
Relationships. Unpublished research paper commissioned 
by the Pay Equity Task force, p. 43. 


Given the range of monetary benefits, the main types of Main monetary benefits 
monetary benefits (paid time off, group insurance, non-wage shouted De spedcitisd: 
benefits) should be specified in the legislation, for the purpose 

of clarity, along with examples. 


The issue is determining how to do this. The Canadian Bankers 
Association states that: 


Benefits should be included in the analysis of 
compensation differences only to the extent that 
they confer an advantage to one gender dominant 
employee group over another. 


Canadian Bankers Association (CBA). Submission to the 
Pay Equity Task Force, November 2002, p. 10. 
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In fact, as with flexible pay, we find that a sequential approach 
would be appropriate, and would consist of the following steps: 


First, it must be determined whether the non-wage benefit is 
equally accessible to all job classes being compared. 


» If it is, there is no need to include it in compensation for 
the purposes of estimating wage gaps. 


> If not, there are two options: 


e the benefit can be granted to predominantly 
female job classes that currently do not enjoy 
that benefit; or 


e the value of the benefit can be estimated and 
included in compensation for the purpose of 
wage comparisons. 


As Ontario’s Pay Equity Hearings Tribunal asserted: 


Where the compensation paid to a female job 
class must be adjusted to achieve pay equity that 
adjustment may be made to wages or salaries, to 
benefits, or to a combination of the two. 2! 


Equal access means the predominantly female job class must 

not only be granted the benefit, but it must also be granted the 
benefit under similar conditions. For example, suppose that, in a 
particular organization, unionized blue-collar workers are given 
three weeks of vacation after two years of employment. However, 
non-unionized clerical employees are only given three weeks of 
vacation after five years of employment. In this case, access 
cannot be considered equal. 22 


Where access is unequal, an employer may consider offering the 
benefit under the same conditions to those predominantly female 
job classes that currently do not have access to that benefit. This 
is a straightforward solution, and not necessarily as expensive as 
making wage adjustments to compensate for the missing benefits. 
As Ontario’s Pay Equity Commission notes: 


Many employers in implementing pay equity have 
simply granted the additional benefit to the job 
class that does not have it. If so, there is no need 
to calculate the benefit’s value to compare the two 
job classes. 23 


21 Ontario’s Pay Equity Hearings Tribunal, Lady Dunn General Hospital (1991), 
2 P.E.R. 168. 


22 Ibid. 
23 Ontario’s Pay Equity Commission. Guideline No. 11. Determining Job Rate, p. 4. 
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The allocation may be based on cost to the employer or benefits Value of benefits can be 
to the employee. Cost to the employer is easier to determine for Hasec On cinpiay er eos 
many benefits involving an employer contribution. In the cafeteria 

plans mentioned earlier, the employer predetermines a total 

amount per employee and allows employees to choose the 

exact benefits they want. Furthermore, due to taxation or other 

requirements, a number of benefits provided by the employer 

must be accounted for using established methods. Thus, certain 

cost data are already available in the employers’ own business 

records and do not require further calculations. All these data are 

part of the information employers must provide to the members 

of the pay equity committee.so that they can fulfil their mandate. 


With respect to pension plans, however, the cost method may 
conceal certain gender inequities, particularly with respect to 
pension plans. In fact, where accumulated value is comparable, 
women receive a smaller life annuity than men, owing to the 
difference in life expectancy. As G. Hallé writes: 


[TRANSLATION] Clearly an employer contribution 
of 3.5% of the salary to a fixed contribution 
pension plan may seem fair as long as it applies to 
all employees. In practice, however, a woman will 
receive a life annuity that is 15% lower for the 
same value accumulated in her account. 24 


An approach based on the value of the benefits themselves is 
harder to calculate and is less reliable. In a number of cases, the 
amount of the benefits and even the likelihood of receiving them 
are unpredictable and depend on unforeseeable factors such as 
sickness, accidents, and so forth. 


The proposed Canadian Pay Equity Commission will need to 
develop guidelines for assigning a monetary value to benefits. 
Below we provide an overview of options for estimating 
benefits: 2° 


» Time-related benefits: Vacation leave, statutory holidays, 
floating holidays, leave without pay for various reasons, and 
parental and family leave. For this type of benefit, the 
determining criterion should be equal access for the job 
classes compared. However, where applicable, cost would 
be calculated on the basis of salary (or on employer 
contributions to the various group plans for a leave without 


24 G. Hallé, Confédération des syndicats nationaux (CSN). (1999). Définition de la 
rémunération. Note de recherche, p. 4. 

25 These options are partly based on Monica Townson’s 2002 study, The Treatment 
of Non-Wage Benefits in Pay Equity Comparisons, an unpublished research paper 
commissioned by the Pay Equity Task Force. See the Appendix of this paper, 
Options for Valuing Non-Wage Benefits, pp. 40-44. 
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pay). Maternity leave is not included in benefits for pay 
equity purposes since it is addressed to a different issue of 
discrimination concerning women, and it is a statutory 
requirement. 


> Group coverage benefits: Pension plans, life insurance, 
disability insurance, drug insurance, health insurance. Cost 
should be based on employer contributions. For flexible 
plans, the estimation will be based on the total amount the 
employer allocates for each job class compared. 


» Non-wage benefits: Tools, uniforms and clothing must be 
included based on cost to the employer, unless required by 
occupational health and safety legislation. Other expenses 
such as parking, payment of professional dues, paid 
educational leave and reduced-rate loans should be 
included, based on the cost to the employer. 


Need for flexibility in The proposed Canadian Pay Equity Commission should also 

benefit calculations. indicate the need for certain adjustments to take certain 
temporary situations into account. For example, in recent years, 
pension surpluses have meant that a number of employers have 
been granted a pension contribution holiday. 


11.4 The Task Force recommends that the new federal pay 
equity legislation include a provision that indicates 
that benefits without monetary value include: 


>» paid time off, such as sick leave, personal and 
parental leave, holidays and statutory holidays, 
break and meal times, or any similar element; 


> group retirement and contingency plans, such 
as pension funds, health or disability insurance 
plans, or any other group plan; and 


» non-wage benefits, such as supply and 
maintenance of tools, uniforms or other 
clothing (except where such an item is 
required under occupational health and safety 
legislation or is necessary for the job), parking, 
meal allowances, supply of vehicles, payment 
of professional dues, paid educational leave, 
refund of tuition, reduced rate loans, or any 
other form of benefit. 


Where a benefit with monetary value is accessible 
equally and without discrimination to predominantly 
female and predominantly male job classes, it is not 
necessary to include it when estimating wage gaps. 
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Wage Comparisons 


Approaches in Canadian Jurisdictions 


At the federal level, the Equal Wages Guidelines, 1986, 26 provide Equal Wages Guidelines, 

for two types of comparisons—direct and indirect ones. A IP ee eee ee aeratect 

Pace 2 , £ wage comparisons. 
direct comparison” means comparing a predominantly female 

job with an equivalent predominantly male job, while an 

“indirect comparison” is a term used when directly equivalent 

male comparator jobs are not available. 


The Guidelines stipulate that, for complaints by groups: 


15.(1) Where a complaint alleging a difference in 
wages between an occupational group and any 
other occupational group is filed and a direct 
comparison of the value of the work performed 
and the wages received by employees of the 
occupational groups cannot be made, for the 
purposes of section 11 of the Act, the work 
performed and the wages received by the 
employees of each occupational group may 

be compared indirectly. 


(2) For the purposes of comparing wages received 
by employees of the occupational groups referred 
to in subsection (1), the wage curve of the other 
occupational group referred to in that subsection 
shall be used to establish the difference in wages, 
if any, between the employees of the occupational 
group on behalf of which the complaint is made 
and the other occupational group. 27 


Manitoba’s legislation 2® does not specify a particular method, but = Manitoba: no wage 
allows those in charge of pay equity to choose. Wages can thus ea method 
be compared using various methods, including: : 


» job-to-job comparisons, in which a predominantly female 
job class is compared to a predominantly male job class of 
the same value; 


> comparisons of predominantly female job classes to a 
regression line for predominantly male job classes; and 


> comparisons of a regression line for predominantly 
female job classes to a regression line for predominantly 
male job classes. 2? 


26 Canada. Equal Wages Guidelines, 1986 SOR/86-1082. 
27 Ibid. 
28 Manitoba, supra, note 2. 


29 Pay Equity Bureau. (Undated). Interpretation and Wage Adjustments. Manitoba 


Labour. Winnipeg. 
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Ontario: several comparison 
methods allowed. 


Quebec: overall or 
individual methods. 
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At first, Ontario’s legislation provided only for individual comparison 
methods. This approach quickly turned out to be too restrictive 
where predominantly female job classes had no male comparator of 
the same value. Thus, the law was amended in 1993 to provide for 
two new comparison methods. 


The first method involves using proportional value, 
which looks at the relationship between the value 
or points assigned to male job classes through a 
job evaluation process and the pay they receive. 
The method requires that the same relationship be 
applied to female job classes. 7° 


The second method is the proxy comparison 
method, which in Ontario can be used only by 
organizations in the broader public sector. An 
employer cannot use this method unless the other 
two methods are unsuitable. In that case, the 
organization must apply to Ontario’s Pay Equity 
Commission for authorization to compare its job 
classes to those of an outside organization, 

based on a well-structured procedure. 3! 


The proxy method was abrogated in January 1997 
and re-established in September 1997 after a court 
ruled that its abrogation breached the Canadian 
Charter of Rights and Freedoms.?4 


The Ontario legislation thus makes it clear that a method which 
involves comparisons within an organization is to be preferred, 
and that the proportional value or proxy methods are only to be 
used if this is not possible. 


Wage comparison methods in Nova Scotia, Prince Edward Island 
and New Brunswick give precedence to the individual comparison 
method and restrict comparisons to those made within an 
organization. 


In Quebec, the legislation allows two possible choices: using an 
overall method or an individual one. Section 61 stipulates that: 


61. Differences in compensation between a 
predominantly female job class and a 
predominantly male job class may be valuated on 
an overall or individual basis or according to any 
other method prescribed by regulation of the 
Commission for valuating differences in 
compensation. *3 


30 Ontario’s Pay Equity Commission. Pay Equity: The Proxy Comparison Method, p. 1. 
31 Ibid. 

32 SEIU, Local 201 v. Ontario (Attorney-General) (1997), 35 O.R. (3d) 508. 

33 Quebec, supra, note 7. 
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Under this provision, the Commission de |’équité salariale 
(Quebec pay equity commission) may allow recourse to other 
comparison methods, but to date this has not been necessary. 
Two sections define the comparison methods: 


62. Valuation on an overall basis shall be effected 
by comparing each predominantly female job class 
with the earning curve of all predominantly male 
job classes. 34 


This is the comparison of each predominantly female job class 
with the regression line for predominantly male job classes, the 
method referred to as “job-to-line.” 


63. Valuation on an individual basis shall be 
effected according to the job-to-job method 
of comparison, that is, by comparing a 
predominantly female job class with a 
predominantly male job class of equal value. 


In applying the job-to-job method of comparison, 
where there are two or more predominantly male 
job classes of equal value but with different 

remuneration, comparisons are made on the basis 
of the average remuneration for those job classes. 


Where the job-to-job method of comparison 
cannot be applied to a predominantly female 
job class, its remuneration shall be valuated 
proportionately to the remuneration of the 
predominantly male job class the value of which 
is closest to its value. 3° 


The second paragraph refers to cases where a predominantly 
female job class has several male comparators of the same 
value and stipulates that, in such a case, the average wage is 
used for comparison. 


The third paragraph also provides for the proportional comparison 
method when job-to-job comparisons cannot be used for certain 
predominantly female job classes in the plan. In this case, the 
male comparator with the closest value is used (it may be lower 
or higher). 


One important innovation in Quebec's Pay Equity Act is that it Proxy comparisons allowed 
provides, in the case of both public and private employers, for in: Quebec, 

the possibility of proxy comparisons (comparisons outside the 

organization) where no male comparator exists within the 


34 Quebec, supra, note 7. 
35 Quebec, supra, note 7. 


329 


Chapter 11 — Estimating and Correcting Wage Gaps 


Criteria for selecting 
comparison methods. 
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organization. In fact, the second paragraph of section 1 
stipulates the following: 


1. [...] Differences in compensation are assessed 
within the enterprise, except if there are no 
predominantly male job classes in the enterprise. =. 


We will address this important aspect further on. 


An overview of Canadian pay equity legislation indicates that 

all the statutes provide for the use of different wage comparison 
methods. Some statutes indicate a specific order to follow while 
others, like Quebec’s legislation, allow those in charge of pay 
equity to choose one of two specific methods. 


Specific non-discrimination criteria are included: 


> Overall comparisons are made using a line for only 
predominantly male job classes. 


> A method cannot be used if it excludes a predominantly 
female job class from comparison. 


> Wages cannot be reduced in order to achieve pay equity. 


The two laws with the broadest scope are those of Ontario and 
Quebec. The Ontario law provides for proxy comparisons in the 
broader public sector, while the Quebec law extends this to all 
sectors in the province. However, proxy comparisons are permitted 
only if no internal comparator exists and such comparisons are 
closely overseen by the pay equity commissions. *7 


Choosing a Wage Comparison Method 


Based on the preceding review of pay equity laws, several questions 
appear relevant with respect to wage comparison methods: 


» Should there be a choice of several methods? If so, should 
they be listed? 


> If a choice is given, should an order be specified? Should 
criteria be set out to guide the choice? If so, which criteria? 


> If only one criterion is imposed, which will it be? 


We have seen that the current legislation refers primarily to two 
methods: the job-to-job method and the job-to-line method. 
However, other methods do exist, as John Kervin #8 explains, 
depending on how predominantly female and predominantly male 
jobs are treated. The table below shows the potential combinations. 


36 Quebec, supra, note 7. 

37 \n Ontario, the wage calculation methods are set out in various Pay Equity 
Commission documents. The Quebec pay equity commission, however, is 
presently developing guidelines concerning the use of proxy comparisons. 


38 John Kervin. (2002). Wage Adjustment Methodologies. Unpublished research 
paper commissioned by the Pay Equity Task Force. 
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The Six Basic Adjustment Methodologies, in Terms 


of Choice of Male Comparator Jobs and Number 
of Adjustment Calculations 


Adjustment = Adjustment for Adjustment 
for Each _ Each Group of — Formula for 
Female Job Female Jobs All Female Jobs 

Individual : | 
male job _ Job-to-job NOT USED NOT USED 


f | 
Group 0 Job-to-segment _Level-to-segment NOT USED 


male jobs 


All male jobs —_—Job-to-line © Level-to-line Line-to-line 


Source: John Kervin. (2002). Wage Adjustment Methodologies. Unpublished research 
paper commissioned by the Pay Equity Task Force, Table 1, p. 4. 


Each of these methods may involve various methods of 
application, which must be non-discriminatory in nature. This 
chapter will examine the principal methods used in pay equity; 
we refer interested readers to the John Kervin’s research paper for 
information on other methods. We restricted our analysis to the 
methods used most often in pay equity legislation, as those 
methods allow for dealing with most of the situations found in 
workplaces and are also those which have been adapted to pay 
equity. Moreover, we do not think the necessary flexibility of the 
pay equity process means we must give those in charge of pay 
equity a choice of five or six wage comparison methods. This may 
create endless debate within the committees debates understood 
mainly by experts. That is far from a desirable outcome. 


The Job-to-Job Methodology 


The job-to-job methodology is the simplest of all wage adjustment 
methodologies and could be an appropriate methodology for 
organizations with few job classes. It consists of comparing a 
female predominant job class with a male predominant job class 
of equal value. All female predominant job classes that have a male 
comparator of equal value will be paid exactly the same as the 
male comparator after the pay equity wage adjustment. 


The main limitation of the job-to-job methodology is that it Limitations of job-to-job 
excludes all predominantly female job classes without a male ineereguiogy: 
comparator of equal value. Thus, in many cases, it will eliminate 

wage discrimination for some predominantly female job classes, 

but not for others. As shown in Figure 6, only three predominantly 

female job classes (points A, E and H) have a male comparator 
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of the same value. Therefore, job class A evaluated at 200 points 
would received a wage adjustment of $2 ($6 to $8); E evaluated at 
600 points would receive a wage adjustment of $4.50 ($13.50 to 
$18) and job class H evaluated at 1,200 points would receive a 

$9 adjustment ($27 to $36). However, inequities may also be 
introduced. For example, after the adjustment, the salary for job 
class G valued at 900 points would be less than job class E at 

600 points—$16 versus $18—simply because the male 
comparator associated with the first job happens to receive a 
relatively higher salary. 


This outcome was noted in a number of submissions and 
some stakeholders strongly suggested that this methodology 
not be used. 


The PSAC strongly urges the Task Force to reject the 
‘job-to-job methodology’ on the basis that it can 
result in some female jobs of high value receiving no 
wage adjustment at all, because there is no male job 
at exactly the same value. In contrast, lower valued 
female jobs could receive very high adjustments if 
there happens to be a highly paid male job at their 
particular value. 


Public Service Alliance of Canada (PSAC). Final submission 
to the Pay Equity Task Force, November 2002, pp. 17-18. 


Figure 6: Job-to-Job Methodology 
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To avoid such unequal results, the process must be completed with 
another comparison method, that of proportional value, which, in 
the case of individual comparisons, amounts to applying a simple 
rule of three. In the long run, this type of approach makes it difficult 
and complicated to maintain pay equity. For example, in Figure 6, 
the closest male comparator to the predominantly female job class 
at point F (850 points at $18) is point N (800 points at $24). 
Comparing the proportional value of those two job classes requires 
applying the foliowing rule of three to determine $x as the new pay 
equity wage of the predominantly female job class: 


850/800 = x/ $24; 1.06 = x/$24; x= $24 x 1.06 = $25.50 


Thus, the new pay equity wage for the predominantly female job 
class is $25.50, representing an adjustment of $7.50. 


The Job-to-Line Methodology 


The job-to-line methodology *? appears to be the most widely used _—Job-to-line method: 
methodology and is based on the recognition of the systemic De ea 
nature of discrimination against predominantly female jobs. 


This methodology consists of comparing the wages of 
predominantly female job classes to the regression wage line?° for 
predominantly male job classes. The male wage line reflects the 
relationship between wages and job evaluation points. It is crucial 
that the reference wage line is only fitted to male job classes. In 
fact, including predominantly female job classes in the reference 
line would build discrimination into the line itself as noted by Nan 
Weiner and Morley Gunderson: 


The all-job wage line combines the undervalued 
female jobs with the correctly valued male jobs. 
Thus, the all-job wage line will always be lower 
than the male wage line because of gender bias.*' 


As shown in Figure 7, all predominantly female job classes can 
be compared to the male reference line. The wage adjustment 
for female job classes is equal to the vertical distance between 
the male wage line and each observation for the female job 
class—observations A to H. Thus, unlike the job-to-job 


39 {A terminology note is required here to avoid confusion. Certain stakeholders 
in Ontario also use the term proportional value comparison to refer both to the 
rule of three presented in the case of job-to-job comparison and to the overall 
method of job-to-line comparison. In this text we specify the meaning of this 
expression where necessary to avoid confusion. 


40 The wage regression line is based on all predominantly male job classes, not 
just a sample of them. Consequently, even if very few job classes are used, for 
example eight or 10, it reflects the entire population and may be considered 
representative. 

41 Nan Weiner and Morley Gunderson. (1990). Pay Equity. Issues: Options and 
Experiences. Butterworths, p. 81. 
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methodology, all the female jobs are brought up to the male 
wage line even if there is no predominantly male job class 
comparator of equal value. This results in a consistent pay 
structure for all predominantly female job classes and easier 
maintenance of pay equity in the long term. 


Figure 7: Job-to-Line Methodology 
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Wage adjustments should be determined on a 
proportional value basis, and not on job-to-job 
comparison. Wage line adjustments provide a more 
accurate estimation of the male wage pay policy 
and should be mandated as the method required 
to determine adjustments. It is possible to use 
proportional value methodologies even in smaller 
workplaces. It does not necessarily require 

complex systems. 


Canadian Labour Congress (CLC). Final submission to 
the Pay Equity Task Force, November 2002, p. 9. 
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The Job-to-Segment Methodology 


The job-to-segment methodology is similar to the job-to-line Job-to-segment method: 
methodology. In essence, the all-male reference wage line is may limb eee genera aie 
divided into a number of segments based on the value of male Pie get 
job classes within a certain range of female job classes. This 

methodology is useful if the relationship between wages and job 

value is curvilinear. If a linear wage line is used in this case, the 

pay equity adjustments could be distorted, as the slope of the 

linear line is constant. As illustrated in Figure 8, each segment 

of a curvilinear line has a different slope. 


The advantage of the job-to-segment approach is 
that the segments can each have different slopes. 
This allows the segments to capture curvilinearity 
in the overall male wage line without the use of a 
curvilinear line. In effect, the idea is to break a 
potentially curvilinear male wage line into a number 


of separate and overlapping linear male wage lines, 
each capturing the slope of the male wage line in 
a smaller segment of male jobs. 


John Kervin. (2002). Wage Adjustment Methodologies. 
Unpublished research paper commissioned by the Pay 
Equity Task Force, p. 9. 


One of the shortcomings of this methodology is that a segment 
is based on a subset of job classes within a certain job value 
range. According to John Kervin, if the range is very narrow, 

it may limit wage comparisons by introducing potential 
arbitrariness into the calculation of pay equity adjustments. 42 
Thus, there is room with this methodology to choose certain 
ranges with the objective of either minimizing or maximizing 

a potential pay equity adjustment. 


42 John Kervin. (2002). Wage Adjustment Methodologies. Unpublished research 
paper commissioned by the Pay Equity Task Force, p. 10. 
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Line-to-line method: does 
not exclude any female 
job classes. 
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Figure 8: Job-to-Segment Methodology 
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The Line-to-Line Methodology 


The line-to-line methodology consists of drawing a wage line for 
predominantly female job classes and predominantly male job 
classes. This is usually done using regression analysis. Using this 
approach, the female wage line is brought up to the male wage 
line, resulting in one wage line which reflects a common pay 
policy for men and women. However, since the regression line is 
drawn to represent the average of all the observations, there will 
still be observations above and below both the male and female 
wage lines. When the female wage line is moved up to the male 
wage line, these observations will maintain their relative positions 
above and below the equalized wage line. Thus, although all 
women can receive a pay equity adjustment, even if there is no 
male comparator, a female job class could still be paid less than a 
male job class of equal value if the observation point for that job 
class is below the female wage line. For example, the female job 
class represented by observation point G in Figure 9 would not 
receive the same pay equity adjustment as it would in Figure 7, 
which demonstrated the job-to-line methodology of determining 
wage adjustments. In addition, the final structure of the 
predominantly female job classes is not consistent and the 
outcome is more difficult to maintain. 
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Figure 9: Line-to-Line Methodology 
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Can we say ahead of time that in general, one method will result Job-to-line method 
in higher pay equity adjustments than another? No. The answer generally preferable. 
varies from case to case. In some organizations, the job-to-job 

comparison method will result in higher adjustments than the 

job-to-line method, and at another organization, it will be the 

reverse. It all depends on the configuration of wages for the 

organization’s female and male jobs and their value. No 

particular method results in higher adjustments—everything 

hinges on the initial wages and the content of the occupations at 

each organization. Several stakeholders came out in favour of the 

job-to-line comparison method. 


The job-to-line method best meets the objective of pay equity 
because it is inclusive and the consistency it brings to the pay 
structure of predominantly female job classes makes it more 
adaptable to changing conditions. However, in some very small 
organizations, statistical regression is not necessary to calculate 
adjustments and individual comparisons suffice. 
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Any methodology chosen must be consistent with a 
broad and liberal interpretation of the legislation and 
attaining the goal of pay equity. For the reasons 


outlined above, we believe that proportional value 
where there are male comparators and the use of 
a proxy approach where there are not is most 
consistent with achieving this objective. 


Public Service Alliance of Canada (PSAC). Final submission 
to the Pay Equity Task Force, November 2002, p. 18. 


Although we believe the job-to-line method is the best option in 
most circumstances, we also think pay equity committees should 
be given some choice based on the organization. We therefore 
also support the job-to-job method and the proportional value 
method as potential options for small businesses with very few 
job classes. Moreover, we also recommend allowing pay equity 
committees to request authorization to use the job-to-segment 
method, which may be the only practicable solution for very 
large organizations. The committee will, however, be required 
to explain the grounds for that request. 


11.5 The Task Force recommends that the new federal pay 
equity legislation provide that: 


» in organizations of 100 or more employees, wage 
gaps must be estimated on an overall basis by 
comparing predominantly female job classes to the 
wage line for solely predominantly male job classes; 
and 


» in organizations with fewer than 100 employees, 
wage gaps may be estimated: 


e onan overall basis, as indicated above; or 
¢ on an individual basis using job-to-job comparison 
or proportional value comparison. 


11.6 The Task Force recommends that the new federal pay 
equity legislation provide that where a pay equity 
committee shows there are serious reasons why none of 
the methods recommended above is practicable in that 
organization, it may use the job-to-segment method 
subject to authorization by the proposed Canadian Pay 
Equity Commission, described in Chapter 17. 


11.7. The Task Force recommends that the new federal pay 
equity legislation provide that a comparison method 
cannot be used if it excludes a predominantly female 
job class. 
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Wage Adjustments 


Wage adjustments are the amounts that employees in a 
predominantly female job class receive when their wage is 
adjusted. These are the individual amounts each person receives. 


Preventing Wage Reduction 


Once wage gaps have been measured, achieving pay equity Wages cannot be reduced 
means that equality is reached by raising the wages of to eliminate gap. 
predominantly female job classes. In other words, as indicated 

in all existing pay equity legislation, the wage of the male 

comparator cannot be reduced in order to eliminate the 

discriminatory gap with a predominantly female job class. 

Furthermore, where a predominantly female job class is higher 

in level than its male comparator—a situation that is unusual, 

but nonetheless possible—the wage for that job class cannot 

be reduced, but must remain the same. 


A number of stakeholders stressed the importance of this 
prohibition. The Canadian Labour Congress writes that: 


Employers should be prohibited from reducing the 
pay of any group to pay for any wage adjustments 
determined as a result of the plan. 


Canadian Labour Congress (CLC). Final Submission to 
the Pay Equity Task Force, November 2002, p. 9. 


11.8 The Task Force recommends that the new federal 
pay equity legislation provide that wages cannot 
be reduced in order to achieve pay equity. 


Harmonizing Differentiated Pay Structures 


Many organizations have different pay structures for women’s 
jobs and men’s jobs. Can pay equity be achieved without 
changing those structures? Often, predominantly female job 
classes that are clerical in nature have relatively broad salary 
ranges, which means it takes much longer to reach the 
maximum pay level, whereas the predominantly male trades 
have a flat wage rate. In other cases, predominantly male jobs 
also have salary ranges, but with fewer levels; again, the 
maximum pay level is reached more quickly. 
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Differentiated pay structures 
may be considered 
discriminatory. 
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As experts in evaluation and compensation assert: 


[TRANSLATION] Pay inequity in male and female 
job classes can be expressed in many ways, 
particularly by the number of levels in their 
respective salary range, the minimum and 
maximum rates in their salary range, the rate 

of progression in their salary range, etc. +3 


Without entering into the debate over the best 
approach (salary ranges or flat rates), we favour 
harmonizing the wage structures within an 
enterprise, since different compensation practices 


are the hallmark of gender-based work organization. 


Louise Boivin. (2002) Implementing Pay Equity in 
Small-to-Medium Enterprises. Unpublished research 
paper commissioned by the Pay Equity Task Force, p. 49. 


With differentiated pay structures, pay equity involves comparing 
the maximum rate of pay scales and single wage rates. Once the 
wage gap is estimated using one of the methods selected, what 
happens to the wages of employees in predominantly female job 
classes at lower levels? Although the wage for each level will 
increase by a specified amount, it will still be lower than the 
scale maximum, or pay equity wage. To create pay equity 
between a predominantly female job class paid on a scale and 

a predominantly male job class paid a single rate, shouldn’t pay 
structures instead be harmonized? 


Maintaining pay structures differentiated by gender violates the 
principle of inclusiveness and may be considered discriminatory. 
Because the pay structures are based on principles that are 
partially different, the incumbents of predominantly female 
jobs at lower levels of the scale receive, for a number of years, a 
lower wage than do incumbents of equivalent predominantly 
male jobs. 


Note that this inequitable result will be perpetuated—that is, it 
will recur as new women workers are hired in predominantly 
female job classes and have to work their way up through each 
level before reaching the pay equity wage. At the same time, 
men who are newly hired in predominantly male job classes will 
obtain that wage in their very first year of work. 


43 Thériault and St-Onge, supra, note 8, p. 400. 
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Quebec’s Tribunal des droits de la personne (human rights Quebec: differentiated pay 
tribunal) ruled that maintaining such a differentiation is suet abet oss 
discriminatory under section 19 of Quebec’s Charter of Human 

Rights and Freedoms: 


286. [...] Once it has been recognized that 
existing pay differences between equivalent 

jobs are due to systemic discrimination, the right 
to equa! remuneration requires that salaries 

be adjusted.*4 


The type of harmonization selected will depend on the situation 
in question. In some cases, it will be a matter of creating an 
equal number of levels. In others, it will mean balancing the rate 
of progression in the salary range. Where a salary range applies 
to women’s jobs and a flat rate applies to male comparators, 

the Fédération des travailleurs et travailleuses du Québec (FTQ) 
favours applying the flat wage rate to the women’s jobs as well. 


[TRANSLATION] A certain reality—that of multiple 
pay levels—is also found in pay equity. This reality is 
often hidden but contributes to wage discrimination, 
and is a very common characteristic of “women’s” 
jobs. It is especially important that the number of 
levels for “men’s” jobs not be increased under the 
pretext of equity: we should remember that the 

premise of pay equity is that “women’s” jobs are 


undervalued, not the other way around. 


Fédération des travailleurs et travailleuses du Québec 
(FTQ). Submission to the Pay Equity Task Force, 


April 2002, p. 12. 


It will be up to the proposed Canadian Pay Equity Commission 
to provide guidelines on how to harmonize pay structures. 


11.9 The Task Force recommends that the new federal pay 
equity legislation provide that where the pay structures 
of predominantly female job classes differ from those 
of equivalent predominantly male job classes, those 
structures must be harmonized in order to implement 


pay equity. 


44 C.D.P.D.J. Rhéaume c. Université Laval, (2002-08-02), QCTDP 200-53-00001 3-982. 
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Payments calculated based 
on date plan completed. 
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Terms of Payment for Wage Adjustments 


Under Quebec’s Pay Equity Act, the pay equity committee has no 
decision-making authority regarding the terms of payment for 
wage adjustments. The committee has advisory power only; it is 
the employer that decides the terms of payment, in accordance 
with the very specific provisions in the legislation regarding the 
time frame and the instalments. We find this approach 
reasonable, as long as the legislation is clear in this regard. 


Determining the terms of payment for wage adjustments is the 
last stage of implementing a pay equity plan. It basically consists 
of spreading the payments out over time. The purpose of the 
instalments is to ensure the employer does not have to pay out 
the total adjustment in one lump sum. In some cases that may 
be too heavy a burden, as adjustments generally range from 
about 2 to 4 percent of payroll. However, if the amount is not 
large, the employer can pay it quickly. That is why we 
recommend one aspect of Ontario’s approach, which is to 
impose a minimum of 1 percent of the annual payroll. We further 
recommend a maximum period of three years (for a total of four 
payments) be set for full payment. 


For example, suppose an organization is obliged to pay a total 
amount equal to 4.5 percent of its payroll. The payment can be 
broken down as follows: 


» Year 0 (upon implementation of the plan): 1 percent 
» Year 1 (following year): 1 percent 
» Year 2 (following year): 1 percent 
» Year 3 (following year): 1.5 percent 
Thus, in this example, the entire balance must be paid in Year 3. 


Payments are not retroactive, but begin to be calculated on the 
date the plan is completed. However, we are recommending that 
an employer who is late in making wage adjustments be 
penalized, and that the late payments bear interest from the date 
they were due. 


If an organization is temporarily in financial difficulty and cannot 
meet its obligations, it may ask the proposed Canadian Pay 
Equity Commission for an additional period of one year. To be 
approved by the Commission, such a request must be clearly 
justified and properly documented and may be renewed once. 
Spreading out payments and obtaining permission to delay 
making them must not be used as excuses to delay granting 

the basic right that is pay equity. 
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Once the terms of payment have been established, the new pay 
structures and pay equity adjustments must be integrated into 
the organization’s system and into the collective agreement for 
unionized employees. 


Pay equity wage adjustments must be folded into 
wages and not left as separate payments. 


Canadian Labour Congress (CLC). Final submission to the 
Pay Equity Task Force, November 2002, p. 9. 


11.10 The Task Force recommends that the new federal pay 
equity legislation provide that: 


> payment of wage adjustments shall be equal to 
at least 1 percent of the organization’s payroll 
per year; and 


>» payment must begin as soon as the pay equity plan 
is completed and end at the latest three years after 
that date. At that time all wage adjustments must 
be paid in full. 


11.11 The Task Force recommends that the new federal pay 
equity legislation provide that pay equity adjustments 
are considered to be part of the collective agreement. 


Wage Comparisons Where No Male Comparator 
Exists Within the Plan 


We have already recommended that a single pay equity plan be One plan only for each 
implemented for each employer. We have also indicated that the organization. 
proposed Canadian Pay Equity Commission may modify the pay 

equity unit for specific reasons. There may be circumstances 

where an organization has more than one pay equity plan, and 

one of the plans includes only predominantly female job classes. 


This raises the question of whether, in this situation, the pay 
equity committee should be completely free to choose 
comparators, or whether the choice should be governed by the 
legislation. We have shown on several occasions how various 
stakeholders have expressed a need for guidance and details in 
terms of methodology. It would certainly be preferable for pay 
equity committees to avoid lengthy discussions and potential © 
disagreements over every aspect of the plan. We recommend the 
solution put forward in particular, in Quebec's legislation, under 
which the committee is obliged to compare predominantly 
female job classes with all male comparators in the organization, 
regardless of which plan they fall under. 
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If the predominantly male job classes belong to two or more 
pay equity plans, points of interconnection must be established 
(for example, using benchmark jobs) to allow for cross-plan 
comparisons. 


Before concluding that there are no predominantly male job 
classes in a plan or in an organization, the pay equity committee 
must ensure that all gender predominance indicators have been 
considered properly. The disproportion indicator as discussed in 
Chapter 9 may be useful if it allows a job class to be considered 
predominantly male when 40 percent of its incumbents are men 
and this proportion is significantly higher than the proportion— 
say 9 percent—of the male workers working for that employer. 
The composite indicator discussed in Chapter 9 may also be 
considered. 


11.12 The Task Force recommends that the new federal pay 
equity legislation provide that where there is no male 
comparator within a given pay equity plan, the 
comparison must be made using all the predominantly 
male job classes in the organization. 


Wage Comparisons Where No Male Comparator 
Exists Within the Organization 


Proxy comparisons can be used in both the private and public 
sectors. The proposed Canadian Pay Equity Commission would 
be responsible for developing a proxy methodology based on 
typical job classes selected in organizations that have completed 
their pay equity plans. 


Several submissions clearly indicated the need to develop 
methods that allow for the use of proxy comparisons where there 
is no male comparator within an organization. Ontario’s 
legislation in this area was innovative in allowing proxy 
comparisons for organizations in the broader public sector. This 
was especially useful in highly feminized sectors such as social 
services. However, these provisions did not solve the problems of 
a number of feminized sectors in the private sector, such as the 
needle trade, retail sales, tourism and day care. Many such 
sectors have few unions, unfavourable working conditions and 
low wages. They also employ a high proportion of immigrant 
women. Thus, a significant percentage of women with difficult 
working conditions have been unable to benefit from the 
legislation. 
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Given this finding, as mentioned earlier, Quebec’s Pay Equity Act Quebec's Pay Equity Act. 
(section 1, paragraph 2)45 allows for proxy comparisons without 
any restriction in terms of sector: 


1. [...] Differences in compensation are assessed 
within the enterprise, except if there are no 
predominantly male job classes in the enterprise. 


Section 13 of Quebec’s Pay Equity Act stipulates that: 


13. In an enterprise where there are no 
predominantly male job classes, the pay equity 
plan shall be established in accordance with the 
regulations of the Commission. 4¢ 


Paragraph 2 of section 114 of the Pay Equity Act*” specifies that 
the Quebec pay equity commission must to that end: 


> identify typical job classes identified in organizations where 
a pay equity plan has already been completed; 


> determine evaluation methods for those job classes; and 


> determine methods for estimating wage gaps between the 
typical classes and predominantly female job classes in the 
organization without comparators. 


Because of the delay in implementing the Quebec law, a 
sufficient number of typical job classes have become available 
only quite recently and, as a result, the Quebec pay equity 
commission is still in the process of drafting guidelines in 


this regard. 
Another solution for a lack of comparators would be to ask the Use of gender 
sectoral committees of the type we described in Chapter 6 to predominance indicators to 


3 nO eere : identify male comparators. 
determine the male comparators for organizations in that sector Y eran 


with only predominantly female job classes. Two series of factors 
must be considered: first, the requirements of the job classes and 
second, indicators such as the size of the organization, its type of 
product and market (high-end or mass consumption), the labour 
intensiveness of production techniques, and whether the 
organization is for-profit or not-for-profit, as the case may be. In 
our view, such a choice is more appropriate because employer 
and employee representatives participate in sectoral committees. 
We also believe the proposed Canadian Pay Equity Commission 
should approve the male comparators thus identified. 


45 Quebec, supra, note 7. 
46 Quebec, supra, note 7. 
47 Quebec, supra, note 7. 
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Where there is no comparator, the employer must inform the 
proposed Canadian Pay Equity Commission of that fact and 
follow its guidelines respecting the choice of procedure. 


11.13. The Task Force recommends that the new federal 
pay equity legislation provide that where no male 
comparator exists within an organization, 
comparisons can be made using the proxy method. 


As the provisions of the Quebec legislation concerning proxy 
methodologies indicate, the choice of jobs from a different 
organizational environment which will provide a suitable basis for 
comparison requires careful examination of a number of features 
of the jobs which are to be compared. Though the features of all 
of the jobs which are to be involved in the comparisons are an 
essential part of this inquiry, other factors—such as the size of the 
external organization, the market it serves, the nature of its 
products and production techniques and whether it is a profit or 
non-profit organization—are important as well. 


Where there is a sectoral committee in place of the kind we 
have described in Chapter 6, that committee may be well 
placed to identify suitable male comparators for organizations in 
the sector which have only female predominant job classes. In 
this context, the representatives of employees and employers 
on the sectoral committee will be able to choose comparators 
from organizations which can be expected to have many 
similar features. 


In any case, we are recommending that the proposed Canadian 
Pay Equity Commission be expected to approve, not only the 
methodologies for any proxy comparisons which are to be made, 
but the choice of particular comparators. 


Where it proves genuinely impossible to identify a male 
comparator from an organization with common features, we 
suggest that an employer should be required to seek the 
assistance of the proposed Canadian Pay Equity Commission. 

It may be possible for the proposed Canadian Pay Equity 
Commission to develop guidelines outlining criteria for “shadow” 
or “prototype” comparators which could be used as a last resort. 


11.14 The Task Force recommends that the new federal pay 
equity legislation provide that the mandate of the 
proposed Canadian Pay Equity Commission, described 
in Chapter 17, will include the authority to make 
regulations stipulating the methodology and steps 
that organizations without male comparators must 
follow and to provide special support to organizations 
that use the proxy comparison method. 


Pay Equity: A New Approach to a Fundamental Right 


Conclusion 


In this chapter, we presented the final stage of the pay equity 
plan, that in which pay equity adjustments are calculated. We 
saw that it is a relatively complex stage that must be adapted 

to the reality of the workplace while strictly observing non- 
discrimination requirements. The numerous technical aspects 

of compensation and wage comparison mean that choices must 
always be made using a liberal interpretation that allows pay 
equity to be achieved fully. 
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Chapter 12 - Allowable Exemptions 


Nearly all pay equity legislation provides that certain kinds of 
wage differentials are exempt from consideration in making 
comparisons and are not considered discriminatory. 


Needless to say, the nature and extent of these exemptions has 
been controversial. Framed too broadly, they can undermine the 
capacity of the legislation to support the goal of achieving equity, 
and can reinforce the discriminatory patterns which prompted the 
passage of the legislation in the first place. As Michael Baker and 
Morley Gunderson remarked: 


Exemptions can effectively emaciate legislation, 
creating inequities between those who are exempt 
and those who are not exempt. The exemptions 

can also represent concessions to powerful interest 
groups, with the concessions granted to some groups 
simply whetting the appetite for more concessions 
for others. Exemptions can also complicate 

the application and enforcement of the laws, 
encouraging parties to alter their behaviour towards 
being exempt and raising the spectre of costly 
litigation and disputes if exemptions are contested. 


Michael Baker and Morley Gunderson. (2002). Allowable 
Exemptions and Pay Equity. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 1. 


On the other hand, the provision of exemptions prevents the 
statutory framework from being too rigid and failing to reflect 
legitimate differences in pay: 


In contrast, exemptions can provide necessary 
flexibility in the application of legislation and get away 
from the notion that “one size fits all.” Laws that are 
inflexibly applied and do not accommodate different 
situations run the risk of imposing excessive costs and 
perhaps of being ignored or evaded because they are 
regarded as inappropriate to certain situations. This 
can lead to disrespect for the law that ultimately can 
undermine its support. Inflexible application can also 
engender resistance to the adoption of progressive 
legislation and lead to support for its repeal. 


Michael Baker and Morley Gunderson. (2002). Allowable 
Exemptions and Pay Equity. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 1. 


Exemptions can provide 
flexibility. 
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Common exemptions. 


Equal Wages Guidelines, 1986 
currently provide for 
exemptions. 
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Overall, the allowable exemptions appear to be a 

compromise between reducing the most negative 
effects pay equity could have on the market-based 
principles of allocative efficiency, and reducing the 


strongest areas of resistance from some stakeholders, 
at the expense of forgoing some of the basic 
principles of pay equity in the sense of achieving 
redress for persons in female-dominated jobs. 
Michael Baker and Morley Gunderson. (2002). Allowable 


Exemptions and Pay Equity. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. iv. 


The most common exemptions which are found in pay equity 
legislation are for payments related to seniority systems, changes 
in pay resulting from a temporary assignment, payments for 
meritorious performance, pay levels which are the result of “red- 
circling,” and wage variations resulting from skills shortages." 


Ontario’s Pay Equity Act further provides, once pay equity is 
achieved, that the Act does not apply to prevent differences in 
compensation attributable to “bargaining strength.” Regulations 
under the statute also provide that differences in compensation 
arising from the award of an arbitrator are not to be included in 
pay equity comparisons. 


Under Quebec’s Pay Equity Act, 3 exemptions are also provided for 
regional variations in wages and for the “non-enjoyment of benefits 
having pecuniary value” by temporary, casual and seasonal workers. 


The Equal Wages Guidelines, 19864 which were passed to assist 
with the interpretation of section 11 of the Canadian Human Rights 
Act are reproduced in Appendix D of this report. Section 16 of the 
Guidelines provides exemptions in the following circumstances: 
different performance ratings; seniority; re-evaluation and 
downgrading of a position; a rehabilitation assignment; 
non-disciplinary demotion; temporary training positions; internal 
labour shortages; reclassification; and regional variation in wages. 


The Guidelines also provide the following assistance in 
interpreting these provisions: 


17. For the purpose of justifying a difference 
in wages on the basis of a factor set out in 
section 16, an employer is required to establish 


1 For example, see Nova Scotia’s Pay Equity Act, R.S.N.S. 1989, c. 337, s. 13(4). 
2 Ontario. Pay Equity Act. R.S.O. 1990, c. P.7, s. 8. 

3 Quebec. Pay Equity Act. R.S.Q., c. E-12.001, s. 67. 

4 Canada. Equal Wages Guidelines, 1986, SOR/86-1082. 


Pay Equity: A New Approach to a Fundamental Right 


that the factor is applied consistently and equitably 
in calculating and paying the wages of all male and 
female employees employed in an establishment 
who are performing work of equal value. 


18. In addition to the requirement of section 17, 
for the purpose of justifying a difference in wages 
on the basis of paragraph 16 (h), an employer is 
required to establish that similar differences exist 
between the group of employees in the job 
Classification affected by the shortage and another 
group of employees predominantly of the same 
sex as the group affected by the shortage, who 
are performing work of equal value. 


19. In addition to the requirement of section 17, 
for the purpose of justifying a difference in wages 
on the basis of paragraph 16(i), an employer is 
required to establish that 


(a) since the reclassification, no new employee 
has received wages on the scale established 
for the former classification; and 


(b) there is a difference between the incumbents 
receiving wages on the scale established for 
the former classification and another group of 
employees, predominantly of the same sex as 
the first group, who are performing work of 
equal value. 


With the exception of several decisions under the Ontario 
legislation, there have been few cases where a tribunal has 
commented on the interpretation of these provisions; there has 
been no interpretation by the Canadian Human Rights Tribunal 
of the exemptions in the Equal Wages Guidelines, 1986. Baker and 
Gunderson have suggested that this lack of attention to the 
details of these exemptions in the case law is a sign that they 
have not been seen as having any very significant effect on the 
application overall of pay equity legislation in workplaces: 


The dearth of case law with respect to the issues of 
allowable exemptions could reflect the fact that such 
exemptions do not likely matter extensively to the 
parties — that is, they do not have a substantial effect 
on the magnitude of the adjustments that can occur, 
since they largely deal with exempting small numbers 
from the process. 

Michael Baker and Morley Gunderson. (2002). Allowable 


Exemptions and Pay Equity. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 10. 


Little case law exists which 


deals with exemptions. 
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Minimal interpretive The minimal interpretive guidance articulated by the Ontario 
guidance. Pay Equity Hearings Tribunal is an expression of caution about 
extending the reach of the exemptions in a way which would 
undermine the effectiveness of the legislation. In the decision 
in Law Society of Upper Canada v. Unknown Respondents, 5 for 
example, the Ontario Pay Equity Hearings Tribunal laid down the 
following principles with respect to the exemption for merit pay: 


18. [...] Because such a merit system is an 
exception to the requirement to achieve pay equity 
otherwise contained in the Act, which is itself 
remedial legislation, the Tribunal will narrowly 
construe it. Hence, employers who seek to rely 

on it can expect their practices to be scrutinized 
carefully to ensure that they are consistently 
applied. Further, we must be satisfied that gender 
bias, which might not be apparent on the face of a 
merit system, does not creep in its application. 


The following general principles have been drawn from what 
the Ontario Pay Equity Hearings Tribunal has said about the 
exemptions in the legislation of that province: 


» Anti-discrimination statutes are to receive a liberal 


» The burden of proof is clearly on the party 


» Only that portion of the wage gap due to the 


» [As an illustration of the narrow construction 


Michael Baker and Morley Gunderson. (2002). Allowable 
Exemptions and Pay Equity. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 11. 


interpretation with exemptions to such legislation 
construed narrowly. 


claiming the exemption and the [employer's] 
actions will be scrutinized carefully. 


exemption is eligible for exclusion from the 
calculation, implying that that portion must 
be delineated and measured. 


accorded to these exemptions in Ontario, ] 
differential bargaining strength applies across 
different job classes in different bargaining units 
within the organization, or between a unionized and 
a non-unionized class, but not between male and 
female job classes within the same bargaining unit. 


5 Law Society (No. 2) (1998-99), 9 P.E.R. 35. The other Ontario cases which consider 
aspects of the provisions relating to exemptions are Maclean’s Magazine (No. 1) 
(1993), 4 P.E.R. 16; Welland County General Hospital (No. 2) (1994), 5 P.E.R. 12; 
Essex (1996), 7 PER 83; BICC Phillips (1997), 8 P.E.R. 142; Stevenson Memorial 
Hospital (1999-2000), 10 P.E.R. 60; Ongwanada (2001-02), 12 P.E.R. 1. 
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The relative absence of comment or analysis concerning the Difficult to assess impact 
exemptions which have been offered under pay equity legislation of exemptions. 

in Canadian jurisdictions makes it difficult to arrive at an overall 

assessment of the effect of these provisions. In their research 

paper for the Pay Equity Task Force, Baker and Gunderson 

comment as follows: 


The notion that the allowable exemptions have 
helped sustain a delicate balancing act is supported 
by the fact that there does not appear to be dramatic 
pressure for extensions or repeals of the exemptions 
that are in place in the different jurisdictions. This 
could be a sign of inertia, but it is also consistent 


with the notion that they are serving a purpose 
without extensively violating basic principles of 
program evaluation. 

Michael Baker and Morley Gunderson. (2002). Allowable 


Exemptions and Pay Equity. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. iv. 


Despite this somewhat tentative conclusion, these writers also Changing nature of work 
suggest that the appeal to flexibility which was the rationale may result in exemptions 

‘ ‘Ginall b t becoming more important 
for these exemptions originally may be an even stronger Peceaucire: 


consideration in the future: 


It is the case that the changing nature of work and 
the workplace are such that these allowable 
exemptions are likely to become even more 
important over time. Merit or performance pay is 
increasing; labour shortages are impending; 
temporary training will be more prominent under job 
rotation, multi-skilling and life-long learning; and 
regional wage differences will be more prominent as 


wage patterns break down. But this suggests that the 
flexibility provided by the exemptions will be more 
important in the future and that such flexibility may 
be necessary to sustain stakeholder acceptability. 
Michael Baker and Morley Gunderson. (2002). Allowable 


Exemptions and Pay Equity. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 18. 
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Stakeholders are cautious Indeed, even stakeholders who are cautious about the possible 
but recognize need for : : aS 
Flexibilit effects of exemptions recognize the need for some flexibility and 
y elasticity in the legislation though urging that these exceptions 
be confined as much as possible: 


The PSAC accepts that there may exist limited and 
narrowly defined circumstances that justify a 
difference in wages. These relate to personal rather 
than job content related factors and could include 
salary protection for employees affected by workforce 
adjustment, rehabilitation assignments or downward 
reclassification of a position, as well as allowances 
based on the geographical location of a job. 


Public Service Alliance of Canada (PSAC). Final submission 
to the Pay Equity Task Force, November 2002, p. 16. 


It appears from these comments that some forms of exemptions 
are regarded as both necessary and tolerable. The difficulty is to 
identify those exemptions which may provide desirable flexibility 
without in themselves becoming vehicles for the perpetuation or 
reinforcement of discrimination. Because of the differing rationale 
and nature of the exemptions which have been included in 
Canadian legislation, it is necessary to consider in order each of the 
exemptions which have been tried, and to comment on whether 

it should be included as part of new pay equity legislation. 


As a general proposition, we accept the position taken by the 
Ontario Pay Equity Hearings Tribunal that only the component 
of compensation which is affected by any of the exemptions 
permitted under the statute should be eliminated from pay 
equity comparisons. 


Ontario’s Pay Equity Act® also contains a provision which makes 
it clear that the onus is on the employer to demonstrate in very 
precise terms the reasons why an exemption should be permitted: 


13. (2) If both female job classes and male job 
classes exist in an establishment, every pay equity 
plan for the establishment [...] 


(c) shall identify all positions and job classes in 
which differences in compensation are permitted 
by subsection 8(1) or (3) and give the reasons for 
relying on such subsection. 


6 Ontario, supra, note 2, s. 13(2). 
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A provision of this kind clarifies the responsibility of the employer 
to show why and how the exemptions apply in a particular case. 
We would support the inclusion of a provision of this kind in new 
pay equity legislation. 


12.1 The Task Force recommends that the new federal pay 
equity legislation provide that only the component of 
compensation which results from any allowable exemption 
should be eliminated from pay equity comparisons. 


12.2 The Task Force recommends that the new federal pay 
equity legislation contain a provision making it clear 
that resort to any of the permitted exemptions must 
be justified in precise terms by an employer. 


The PSAC cautions against a more expanded 
definition of ‘reasonable factors’ given how closely 
they are tied to and incorporate market and related 
pressures that are intimately tied to the 


discriminatory assumptions and biases that result in 
differences in wages. 


Public Service Alliance of Canada (PSAC). Final submission 
to the Pay Equity Task Force, November 2002, p. 17. 


Merit or Performance Pay 


In most of the jurisdictions which provide exemptions under pay 
equity legislation, one of those exemptions is for compensation 
which is based on merit or performance.’ The way in which this 
exemption has been worded in legislation indicates a concern 
that it may become a means of increasing compensation based 
on favouritism or discriminatory assumptions. In the Equal Wages 
Guidelines, 1986,® this exemption is justified by: 


16. (a) different performance ratings, where 
employees are subject to a formal system of 
performance appraisal that has been brought to 
their attention. 


There are thus two caveats in these guidelines. One is that the 
basis on which merit pay is awarded should be systematic and 
that there should be formal criteria for determining merit pay. 
The other is that the merit pay system should be transparent and 
that the criteria must have been brought to the attention of 
employees so that they all have an opportunity to understand 
what is regarded as meritorious performance. 


7 There is no such exemption in the Quebec legislation. 
8 Canada, supra, note 4. 


Concern that merit pay 
could be discriminatory. 
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To these two limitations, the legislation in Ontario, ? New 
Brunswick, 1° Prince Edward Island'! and Nova Scotia'? adds a 
third — an explicit statement that the merit pay system must not 
discriminate on the basis of sex. Though not stated in exactly 
these terms, the same idea no doubt underlies section 17 of 

the Equal Wages Guidelines, 1986,'? which applies to all of the 
exemptions listed in section 16: 


17. For the purpose of justifying a difference in 
wages on the basis of a factor set out in section 
16, an employer is required to establish that the 
factor is applied consistently and equitably in 
calculating and paying the wages of all male and 
female employees employed in an establishment 
who are performing work of equal value. 


Compensation based on merit is not an important factor in all 
workplaces, and its significance is particularly diminished in 
unionized workplaces where the emphasis tends to be on 
standardized pay rates. It is clear that merit pay plays an important 
role in the human resource policies of many employers, and it is 
possible that it will assume increasing significance in some work 
environments. '4 


Merit pay systems are often described as a means of applying 
objective criteria to reward individual effort or capability. This 
focus on the characteristics of the individual rather than the job 
provides the rationale for exempting the portion of compensation 
attributable to merit payments from the calculations used to 
compare jobs for the purpose of pay equity. 


It is clear, however, that merit pay systems are more likely to 

be connected with some jobs than with others. In addition, the 
focus on individual performance makes it inevitable that the 
criteria used in making the assessment of merit will have a high 
subjective component. This inevitable subjectivity opens the door 
to the application of the criteria in a discriminatory way or a way 
which may contribute to a discriminatory wage pattern. It is 
therefore essential that any system of merit pay be examined 
carefully to ensure that it is genuinely gender-neutral and does 
not operate as a vehicle for discrimination. 


9 Ontario, supra, note 2, s. 8(1)(c). 

10 New Brunswick. Pay Equity Act, R.S.N.B., c. P-5.01, s. 4(c). 

11 Prince Edward Island. Pay Equity Act, R.S.P.E.I., c. P-2, s. 8(1 )(a). 
12 Nova Scotia, supra, note 1, s. 13(4)(c). 

13 Canada, supra, note 4. 


Michael Baker and Morley Gunderson. (2002). Allowable Exemptions and Pay 
Equity. Unpublished research paper commissioned by the Pay Equity Task Force, 
p. 18. 
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In any merit pay system which is gender-neutral, one would 
expect to find the merit payments evenly distributed throughout 
the workforce of the enterprise. As a general rule, therefore, 
merit payments can be taken into account as part of the total 
compensation which is the basis for pay equity analysis. 


In Chapter 11, which addresses issues related to compensation, 
we show how account can be taken of systems of performance 
or merit payments which are gender-neutral as part of the overall 
process of calculating total compensation. Given the broad 
approach to defining compensation which has developed in 
relation to pay equity legislation, we are persuaded that this issue 
can be fully considered as a component of compensation, and 
that it does not need to be further provided for as an exemption. 


Seniority 


The compensation structures in many workplaces are based at least Seniority is almost universal 
in part on increasing monetary rewards according to the length of In untonized settings. 

time which an employee has worked for the employer. Seniority 

systems are almost universal in unionized workplaces, but they are 

not uncommon in non-unionized settings, as they offer a clear and 

easily understood basis for compensation decisions. 


Conceptually, seniority is independent of other considerations, 
though in practice it is difficult to disentangle it from the factors 
of skill, effort, responsibility and working conditions of the job 
which are essential to pay equity comparisons. '> It does seem 
possible nonetheless to isolate fairly accurately that aspect of 
compensation which is attributable to seniority. 


In most of the legislation which contains this exemption '® the 
provision is framed explicitly in terms of seniority systems which 

do not discriminate on the basis of gender. The provision in 
Quebec’s Equal Pay Act, for example, provides that wage differences 
based on seniority will not be taken into account “unless this factor 
is applied so as to discriminate on the basis of gender.” '7 The Equal 
Wages Guidelines, 1986 do not refer explicitly to this, although the 
qualification set out in section 17 applies to the seniority exemption 
as well as to the other parts of section 16. 


There is, of course, an argument to be made that all seniority 

systems have a differential impact on women, as their family and 
care-giving responsibilities mean that the pattern of their service 
for an employer is different than that of male employees. On the 


'S Ibid., p. 3. 


16 The legislation of Ontario, Quebec, Nova Scotia, New Brunswick and Prince 
Edward Island. 


17 Quebec, supra, note 3, s. 67. 1. 
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other hand, many seniority systems now make provision for female 
employees to retain their accrued seniority while they are carrying 
out their other responsibilities. In any case, a compensation system 
with a seniority component recognizes the service of female 
employees according to an objective criterion, and it may thus be 
argued that it is less discriminatory in its impact than some other 
kinds of compensation systems. 


We are therefore suggesting that the aspect of compensation 
attributable to seniority should be exempt for the purposes of pay 
equity comparisons, with the caveat that the system itself should 
not be inherently discriminatory or applied in a discriminatory way. 


Red-Circling 


The term “red-circling” refers to the practice of maintaining the 
wages of an employee at a particular level even though the wage 
rate for the job has changed for some reason. The following are 
some examples of circumstances in which red-circling may occur. 


The job itself could be downgraded but the pay is 
not downgraded until the job is occupied by a new 
employee, with the incumbent employee receiving 
his or her regular pay. Injured employees may be 
kept at their original pay while they are under 
rehabilitation and temporarily assigned to a less 
onerous job (an increasingly important phenomenon, 
given the legislative requirement to “reasonably 
accommodate” the return to work of injured 
workers). Employees may also be demoted to a 
lower-level job, perhaps because of unsatisfactory 
performance. However, the employer may not lower 
an employee’s pay if, for example, the employer feels 
that the unsatisfactory performance was beyond the 
employee’s control, resulting, for instance, from 
illness or injury, an increase in the complexity of 

the job, or an internal labour surplus that required 
reallocating employees out of such jobs. The 
employee may be reclassified to a lower-level job 

but continue to be paid at the old rate. 

Michael Baker and Morley Gunderson. (2002). Allowable 


Exemptions and Pay Equity. Unpublished research paper 
commissioned by the Pay Equity Task Force, pp. 3-4. 
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It is clear that red-circling creates a wage level for specific 
employees which is inconsistent with any criteria established by 
an employer to attach value to a job. The rationale for tolerating 
these anomalies is one of fairness to individual employees who 
are facing workplace changes which have come about through 
no fault of their own, but which put at risk the income on which 
they have come to depend. 


In a number of jurisdictions, statutes dealing with pay equity have Red-circling is usually 
recognized that wage levels established as a result of red-circling poets, ep 
represent a legitimate exception to the normal requirements for Siem 
comparing jobs. In Quebec’s Pay Equity Act’8 the exemption covers 


67.5) red circling, that is, a situation where a 
person’s compensation is maintained, following a 
reclassification, demotion or special arrangement 
for the handicapped, at its former level until the 
compensation in the person’s new job class attains 
that level. 


In Ontario’s Pay Equity Act,'9 the exemption is worded in more 
generic terms, and refers to 


8.(1)(d) the personnel practice known as red- 
circling, where, based on a gender-neutral re- 
evaluation process, the value of a position has 
been down-graded and the compensation of the 
incumbent employee has been frozen or his or her 
increases in compensation have been curtailed 
until the compensation for the down-graded 
position is equivalent to or greater than the 
compensation payable to the incumbent. 


The Equal Wages Guidelines, 198629 do not use the term “red- 
circling” specifically, but they do describe several scenarios in 
which this practice is utilized. Section 16 refers to the following 
circumstances as being reasonable factors: 


16. (Cc) re-evaluation and downgrading of the 
position of an employee, where the wages of 
that employee are temporarily fixed, or the 
increases in the wages of that employee are 
temporarily curtailed, until the wages 
appropriate to the downgraded position are 
equivalent to or higher than the wages of 
that employee; 


18 Quebec, supra, note 3, s. 67.5. 

12 Ontario, supra, note 2, s. 8(1)(d). An identical provision is contained in the New 
Brunswick Pay Equity Act, supra, note 10, s. 4(d). 

20 Canada, supra, note 4. 
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(d) a rehabilitation assignment, where an employer 
pays to an employee wages that are higher than 
justified by the value of the work performed by 
that employee during recuperation of limited 
duration from injury or illness; 


(e) a demotion procedure, where the employer, 
without decreasing the employee’s wages, 
reassigns an employee to a position at a lower 
level as a result of the unsatisfactory work 
performance of the employee caused by 
factors beyond the employee's control, such 
as the increasing complexity of the job or the 
impaired health or partial disability of the 
employee, or as a result of an internal labour 
force surplus that necessitates the assignment, 


(f) a procedure of gradually reducing wages for 
any of the reasons set out in paragraph (e); 


eee 


(i) a reclassification of a position to a lower level, 
where the incumbent continues to receive 
wages on the scale established for the former 
classification. 


The practice of red-circling has clear implications for any system 
which is designed to achieve pay equity. On the one hand, it 
creates wage levels which are artificially high for certain employees, 
and thus represents a deviation from a system which depends for 
its effectiveness on the use of objective criteria to assess the relative 
value of work. Used without restriction, it is possible that the 
practice would create difficulties in analysing a compensation 
structure for the purposes of pay equity. 


On the other hand, the practice of red-circling has its origins in 
ideas of compassion and fairness with respect to employees who 
are negatively affected by corporate change, illness or injury over 
which they have no control. In order to mitigate the harshness of 
these changes, the wages of individual employees are frozen at a 
higher level until the wage level attached to their job is back in its 
appropriate relationship with the values of other jobs. 


This may be contrasted with the basic character of pay equity 
programs, which are directed at the examination of the systemic 
impact of compensation structures. The overall intention of these 
programs is to produce, through the pay equity process, a 
pattern of compensation which does not discriminate against 
women. This does not seem to us inconsistent with permitting 
compassionate treatment of individual employees on a 
temporary or transitional basis. 
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Nor does it seem to us, in practical terms, difficult to distinguish 
these instances of accommodation to individual circumstances 
from the wage patterns and compensation practices which are 
the subject of pay equity analysis. Concerns about the potential 
use of red-circling as a means of evading pay equity obligations 
can, in our view, be met by carefully defining the circumstances 
in which red-circling legitimately occurs. 


It is not legitimate, for example, to use red-circling as a means 
of preparing an artificial wage pattern prior to undertaking pay 
equity analysis, and the definitions in the statute should make 
it clear that this is not permitted. 


It is our opinion that a form of legislation, such as the Quebec 
legislation or the Equal Wages Guidelines, 1986, which lists the 
appropriate situations in which red-circling will be regarded as an 
exemption is preferable to the more generic form of the exemption 
contained in Ontario’s Equal Pay Act. 


Skills Shortages 


When they have difficulty in recruiting and retaining employees 
whose skills are in short supply, many employers respond by 
attaching higher wages to particular jobs. Certain kinds of skills 
may be chronically scarce, and this may affect the perception of 
the value of these jobs which is the basis of pay equity analysis. 
In general, however, problems of recruitment and retention tend 
to be of a more cyclical nature, and are not viewed as having a 
fundamental connection to the jobs in question. Though there 
are difficulties, particularly in unionized environments, in 
removing the premiums attached to particular jobs because of 
labour shortages, many employers continue to use higher wage 
rates to attract and retain employees in a competitive market 
environment. 


In a number of Canadian jurisdictions, the need for some flexibility Need some flexibility 
to accommodate this kind of market pressure has been recognized = ' pee rales shill 
by the exemption from pay equity comparison of wage levels se 

which are set in response to skills shortages. In Ontario, the 

Pay Equity Act?! contains an exemption for 


8(1)(e) a skills shortage that is causing a 
temporary inflation in compensation because the 
employer is encountering difficulties in recruiting 
employees with the requisite skills for positions in 
the job class. 


21 Ontario, supra, note 2, s. 8(1)(e). The legislation of Prince Edward Island, 
Nova Scotia and New Brunswick contain very similar wording. 
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The Quebec legislation refers succinctly to a “shortage of skilled 
workers.” 22 The Equal Wages Guidelines, 1986 23 speak in terms 
of “the existence of an internal labour shortage in a particular 
job classification.” 


Like other aspects of these statutory exemptions, there is little in 
the way of formal interpretation to indicate how this factor has 
been addressed in practice. The Ontario Pay Equity Hearings 
Tribunal did deal with the issue in a decision in Anonymous Group 
of Employees v. Melitta Canada,** and indicated what an employer 
must demonstrate in order to take advantage of the exemption: 


20. An employer is required to show that the 
difference in compensation is a result of difficulties 
it experienced in recruitment of employees with 
the requisite skills for the position. It is not entitled 
to simply rely on market trends if it has not itself 
encountered the difficulties anticipated in the 
subsection. The employer is also required to show 
that the inflation in compensation is temporary. 


The Ontario tribunal has thus taken the position that general 
appeals to market forces will not be sufficient to demonstrate 
eligibility to take advantage of the exemption; an employer must 
be able to point to specific difficulties in recruiting employees for 
particular jobs. Under the Ontario legislation, the employer must 
also demonstrate that the change in wage levels is of a temporary 
nature, and is directly tied to a particular set of market conditions. 


In our consultations with stakeholders, a number of employers 
alluded to difficulties with recruitment and retention in relation 

to certain kinds of employees, particularly in areas involving new 
technologies and specific professional skills. They indicated that they 
had found it necessary to respond to these shortages by offering 
higher wages. In the case of the federal Public Service, for example, 
the Treasury Board has negotiated, with bargaining agents, a 
number of terminable allowances to address these problems. 

In their submissions to us, a number of employers argued that any 
new pay equity regime should provide them with flexibility to deal 
with market influences through wage adjustments. 


We accept that employers should enjoy some flexibility which 
would allow them to attract and retain the skilled employees 
they need to operate their enterprise, and we are therefore 
recommending that pay equity legislation contain an exemption 


22 Quebec, supra, note 3, s. 67. 4. 
23 Canada, supra, note 4, s. 16 (h). 
24 Melitta Canada Inc. (No. 2), (1995) 6 P.E.R. 214, paragraph 20. 
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for shortages of skilled labour. We suggest, however, that this 
exemption should be formulated in terms which will require 
employers to describe the particular difficulties with recruitment 
and retention which they face, and that any exemption on 

this basis be of a temporary nature. In making their case for 
exemption, employers should be required to present data from 

an objective source which will accurately portray current economic 
and labour market conditions. The information available from 
Human Resources Development Canada concerning labour trends, 
including the incidence of job vacancies in various industries, is 

an example of the kind of data which should be presented in 

this context. 


The current wording in section 16(h) of the Equal Wages Employers must 

Guidelines, 1986 addresses “internal” labour shortages only. demonstrate the need 

Although it is not altogether clear why the provision is restricted Ah ae tgs dee 
skill shortages. 

in this way, it may have something to do with the posting 

requirements for job vacancies in the Public Service. In our view, 

the exemption, in order to be clear, should refer in a more general 

way to “skills shortages” to emphasize the need to show how the 

difficulties with the recruitment and retention of employees which 

are experienced by specific employers are tied to objective factors 

in the external economic environment. Neither does section 16(h), 

in our view, make it sufficiently clear that employers are required to 

demonstrate the specific difficulties they are having with finding 

particular kinds of employees, and that the proposed exemption is 

of a temporary nature. We would therefore favour wording more 

similar to that set out in the Ontario legislation. 


Regional Pay Rates 


Section 16(j) of the Equal Wages Guidelines, 198625 permits an 
exemption for 


16. (j) regional rates of wages, where the wage 
scale that applies to the employees provides for 
different rates of wages for the same job depending 
on the defined geographic area of the workplace. 


Of the provincial jurisdictions, only Quebec? provides an 
exception for 


67. 3) the region in which the employee works, 
unless this factor is applied so as to discriminate 
on the basis of gender. 


25 Canada, supra, note 4. 


26 Quebec, supra, note 3, s. 67. 3. It should be remembered that the Ontario pay 
equity legislation uses a geographic basis in defining the establishment for pay 


equity purposes. 
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In some cases, differences in pay which are based on geographic 
location may be tied to adverse working conditions; in such 
cases, it is possible to assess the effect these considerations may 
have on the value of the work through the ordinary processes of 
pay equity analysis. 


It appears from our discussions with stakeholders that they see 

it as important to permit federal employers, particularly large 
employers with employees spread across the country, to modify 
their compensation practices to take account of local economic 
conditions and local labour markets. Though section 16(j) of the 
Equal Wages Guidelines, 1986 is not precise on this point, we do 
not read it as governing the general adaptation of pay policies to 
respond to local economic conditions. Indeed, we have addressed 
this aspect of regional wage variation in Chapter 7 of this report, 
where we suggested that it is relevant to the definition of the pay 
equity unit which will be the basis of comparisons. 


There is one limited aspect of regional variation in wages, however, 
which it is appropriate to deal with by way of an exemption. This is 
the situation where individual employees are paid an explicit bonus 
for such factors as travel time, isolation or inconvenience which are 
not experienced by other employees in the same pay equity unit in 
connection with the same job. If one federal government scientist 
does all of her work in a lab in Regina, for example, while a scientist 
in the same job, also based in Regina, must travel to a research 
station in Lafleche, Saskatchewan, three times a week, such a bonus 
might be paid. 


12.3 The Task Force recommends that the new federal pay 
equity legislation provide that the aspects of 
compensation attributable to the following factors be 
exempted from the calculation of compensation for 
the purposes of pay equity analysis: 
> payments based on seniority where the 

seniority system is not inherently 
discriminatory and is not applied in a 
discriminatory way; 


> the portion of a wage rate which is “red- 
circled” in one of the following circumstances, 
provided that the rate is only red-circled until 
the wage rate appropriate to the job under the 
pay equity plan is the equivalent of the red- 
circled rate: 


e re-evaluation and downgrading of the 
position of an employee; 
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¢ arehabilitation assignment, where an 
employer pays to an employee wages 
that are higher than justified by the 
value of the work performed by that 
employee during recuperation of 
limited duration from injury or illness; 
and 

¢ a demotion procedure or gradual 
reduction of wages, where the 
employer reassigns an employee to a 
position at a lower level for reasons 
such as the increasing complexity of 
the job or the impaired health or 
partial disability of the employee, or 
as the result of an internal labour force 
surplus that necessitates the 
assignment; and 


» a shortage of skilled labour, this exemption to 
be worded in terms which make it clear that 
employers must show how this wage premium is 
linked to their specific problems of recruitment 
and retention, and how it is intended to phase 
out the additional payments when the shortage 
ceases; and 


» payments to employees which are specifically 
attributable to geographic factors, subject to 
a requirement that the employer be able to 
justify specific regional distinctions, and that 
the payment system is free of gender bias. 


Bargaining Strength 


The provision in Ontario’s Pay Equity Act?” that recognizes 
“bargaining strength” as an allowable exemption for the purposes 
of pay equity comparisons once pay equity has been achieved is 
unique in Canadian legislation. This provision reads as follows: 


8. (2) After pay equity has been achieved in an 
establishment, this Act does not apply so as to 
prevent differences in compensation between a 
female job class and a male job class if the 
employer is able to show that the difference is the 
result of differences in bargaining strength. 


27 Ontario, supra, note 2, s. 8(2). 
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Rationale for bargaining The rationale for this exemption has been explained in the 
strength as an exemption. following terms: 


At first glance, this exemption would appear to bea 
concession to unions to use their bargaining strength 
to win wage premiums. Otherwise, unions could be 
concerned that their role in achieving wage gains for 
their members could be replaced by the “scientific, 
objective” procedures of job evaluation procedures. 
With their role in wage determination being limited 
to providing input into the job evaluation procedures, 
the need for unions on the part of employees may 

be perceived as considerably curtailed. 


Employers also, however, may prefer this exemption 
because it could curtail the “leapfrogging” that 
otherwise may occur if higher union wage settlements 
(in situations where unions have considerable 
bargaining strength) in predominantly male- 
dominated comparator jobs could automatically lead 
to subsequent pay equity adjustments in female- 
dominated jobs [...] or if unions were prepared to 
exercise that strength more in such jobs. 


While such an exemption may have occurred to 
accommodate both unions and employers (and 
thereby perhaps to reduce resistance to the passage 
of the legislation) it does seem to “fly in the face” 
of basic principles of pay equity. 

Michael Baker and Morley Gunderson. (2002). Allowable 


Exemptions and Pay Equity. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 7. 


There has been little formal analysis in Ontario of the significance 
of this exemption, perhaps because the focus under the 
legislation in that province has so far been on achieving pay 
equity, and not so much on subsequent phases of pay equity 
maintenance. In one decision, 28 the Ontario Pay Equity Hearings 
Tribunal did come to the conclusion that the exemption was 
meant only to apply to comparisons which crossed bargaining 
units or comparisons between unionized and non-unionized 
employees in an establishment, and not to exempt comparisons 
of jobs within a unit represented by one union. 


28 stevenson Memorial Hospital (1999-2000), 10 P.E.R. 60. 
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Unlike other issues which have been the basis for exemptions Bargaining strength is not 
discussed earlier in this chapter, bargaining strength is not easily ath Wee ret ane 
: Mes 5 ; emporary wage anomalies. 
linked to specific and temporary wage anomalies which can be 

isolated from the underlying wage patterns for the purpose of 

pay equity analysis. Bargaining strength represents a basic 

feature of the process of determining wages in a unionized 

workplace and, like the overall market forces of supply and 

demand, ”? its effects are impossible to distinguish from the 

factors which gave rise to discriminatory wage patterns in 

the first place. 


In Chapter 16 of this report, we will be examining the implications 
of pay equity legislation for collective bargaining. In this context, 
we will indicate that we think the existence and configuration of 
collective bargaining relationships should not be allowed to screen 
discriminatory compensation practices from scrutiny, or to import 
discriminatory assumptions into the consideration of pay equity 
objectives. Rather, we express our view that it is incumbent on 
employers—an4d, in a slightly different sense, trade unions—to 
appraise compensation structures rigorously and with an eye to the 
possibility that notions of “bargaining strength” and “community of 
interest” may carry with them traditional gender biases. If there are 
good reasons for an employer to bow to the bargaining strength of 
a trade union, these may in any case be explicable in terms which 
are already acceptable under pay equity legislation—as a response 
to labour market skill shortages, for example, or regional variations 


in wages. 

We are therefore not recommending that bargaining strength Bargaining strength should 
be the basis of an exemption under federal pay equity mot pean cxaipptian 
legislation. 


In 1993, a related exemption was enacted through regulations *° 
in Ontario, which exempts wage increases determined by an 
arbitrator or other tribunal: 


1. The requirement to maintain pay equity for any 
female job class is limited in the manner prescribed 
in this Regulation where, 


(a) a male job class has been used as the basis of 
a job-to-job comparison to a female job class 
in a pay equity plan; and 


29 Michael Baker and Morley Gunderson, supra, note 14, p. 7. 
30 Ontario Regulation 491/93, s. 1. 
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(b) the compensation for that male job class is 
increased as a result of the decision of an 
arbitrator, board of arbitration or other tribunal 
other than a decision that results from the 
failure of the parties to a collective agreement to 
reach an agreement in the course of bargaining 
for a collective agreement or the renewal 
of one. 


This provision appears to apply, not to a consensual interest 
arbitration which is used by the parties to resolve a bargaining 
impasse, but to arbitration or other proceedings which come 
about as a result of statutory requirements or explicit legislative 
action. In Stevenson Memorial Hospital v. Ontario Public Services 
Employees Union, 3" for example, the Ontario Pay Equity Hearings 
Tribunal dealt with the application of this provision to an 
arbitration award under the Hospital Labour Disputes 

Arbitration Act.3? 


The decisions which are the subject of this provision are those 
made by interest arbitrators or other tribunals which set terms 
and conditions of employment for workers in circumstances 
where the legislature has determined that this means of dispute 
resolution is more tolerable than industrial action. The decisions 
in question are typically being made in situations where there is 
a high degree of tension between the bargaining parties, and 
where there is considerable public sensitivity to the outcome. 


These factors do not, in our view, constitute a sufficient 
justification for permitting interest arbitrators or other decision- 
makers to deviate from the principles enshrined in pay equity 
legislation. Though arbitrators must be given adequate latitude to 
arrive at decisions which will be satisfactory to both the collective 
bargaining parties and the public, they must make their decisions 
within a legal framework which precludes certain avenues. It 
would seem to us anomalous if arbitrators were excused from 
taking account of pay equity legislation as a component of this 
legal framework, and permitted to make their decisions without 
regard to this important manifestation of legislative policy. 


We are therefore not recommending that this exemption be 
included in new federal pay equity legislation. 


31 Stevenson Memorial Hospital (1999-2000), 10 P.E.R. 60. 
32 Ontario. Hospital Labour Disputes Arbitration Act. R.S.O. 1990, c. H.14. 
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Benefits for Temporary, Casual and 
Seasonal Workers 


Under Quebec’s Pay Equity Act,33 while the wages of temporary, 
casual and seasonal workers are included within the scope of the 
legislation for the purposes of pay equity comparisons, the 
following item is excluded from these comparisons: 


67. 6) Non-enjoyment of benefits having pecuniary 
value by reason of the temporary, casual or 
seasonal nature of a position. 


This exemption is intended te take account of the fact that Contingent workers are 
temporary, casual and seasonal employees are commonly excluded Commonly excluded from 
from benefits such as pension plans, disability coverage, health and nop eC oe 
dental plans, and various kinds of paid leaves, which are offered to 

employees with a more regular kind of attachment to the job. In 

the same way that seniority systems entitle employees to regular 

increments in wages, access to these benefits is often triggered 

by a certain length of service or number of hours worked by 

an employee. 


There have been some modest changes in the direction of 
providing access to fringe benefits for part-time and seasonal 
employees. For example, legislative changes have been made to the 
regulation of registered pension plans, and this has led to increased 
pension coverage for some of these employees. *4 Part-time or 
seasonal employees, particularly where they are represented by 
unions, have succeeded in some instances in obtaining access to 
benefits; the dental plan in the federal Public Service, for example, 
is available to part-time workers whose hours per working week are 
at least one-third of those of full-time employees. 


The fact remains that the odds of having access to fringe benefits, 
such as pension coverage, drop sharply for part-time and seasonal 
employees 35 and that women are disproportionately represented 
in this type of employment. 


The exemption in the Quebec legislation reflects a policy decision 
allowing employers to differentiate between employees with greater 
and lesser degrees of attachment to the job in this way. Where a 
job class is entirely or predominantly occupied by employees of 

this type, the exemption provision is not difficult to apply. 


33 Quebec, supra, note 3, s. 67. 6. 

34 Brenda Lipsett and Mark Reesor. (1997). Employer-sponsored Pension Plans — Who 
Benefits? Ottawa: Human Resources Development Canada, Applied Research 
Branch, Strategic Policy. 

35 Ibid. 
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The terms of the provision, however, appear to extend beyond this 
scenario to cover “positions” which might be only part of a job 
class. It has been pointed out that the calculations necessary to 
apply this exemption in all such cases would be quite complicated. 
As the jobs done by these employees are included for purposes of 
pay equity comparisons, it would be necessary to calculate how 
the absence of benefits in their case would affect the total 
compensation levels being used in the comparisons for regular 
employees. In order to gain a picture which is not skewed by 

the presence of these employees in the job class, it might be 
necessary to assign some notional value to the benefits these 
employees are not receiving, © and this would create the risk 

of distortions and inaccuracies in the comparisons. 


Contingent workers should In Chapter 7 of this report, we have recommended that casual, 

not be excluded from pay temporary and seasonal employees should not be excluded from 

equity programs. é : 
pay equity programs, and that they should have an opportunity to 
benefit from wage adjustments which are made in respect of their 
jobs like other members of the workforce. The high degree to 
which women are represented in this kind of employment suggests 
that it is part of the pattern of occupational segregation which is 
the basis of discriminatory wage practices. Excluding fringe benefits 
from consideration when pay equity analysis is taking place would 
make it difficult to obtain a complete picture, and to identify all of 
the sources of discrimination which may be present. 


We are therefore recommending that the new legislation not 
adopt this aspect of the Quebec statute. 


Conclusion 


Though there has been little litigation or commentary with 
respect to the exemptions provided under Canadian pay equity 
legislation, these “reasonable factors” seem to provide flexibility 
which is valued by stakeholders. As they provide only restricted 
opportunity to deviate from the fundamental principles of pay 
equity, they do not seem to have been the subject of attack on 
the grounds that they have undermined the system. 


In an assessment of the exemptions to pay equity legislation 
according to a number of evaluation criteria, Baker and 
Gunderson found very little indication that the exemptions 
have had any pronounced effect on the overall course of pay 


equity policy: 


36 Michael Baker and Morley Gunderson, supra, note 14, p. 8. 
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By way of a broad-brush picture, the allowable 
exemptions appear to facilitate allocative efficiency 
as well as acceptability to stakeholders (i.e., positive 
entries for those items) but at the expense of often 
violating elements of vertical equity (i.e., negative 
entries for that column). The negative entries for 
vertical equity tend to occur because the exemptions 
(especially for merit, seniority, shortages and 
bargaining strength) tend to move away from 
providing differential assistance to the target group 
of women in “undervalued” female-dominated jobs. 
The positive entries for allocative efficiency tend to 
occur because these exemptions tend to be 
concessions towards market-based principles of 
supply and demand that justify wage differentials for 
merit, temporary training, shortages and regional 
differences — wage differentials based on principles 
of allocating labour to its most efficient uses. When 
pay equity conflicts most egregiously with such 
market-based principles, then exemptions are 
allowed. The positive entries for the criteria of 
stakeholder acceptability highlight the fact that the 
exemptions are also concessions to stakeholders to 
accommodate their most serious concerns over pay 
equity. This may be a pragmatic concession that is 
necessary to get pay equity legislation passed and 
to reduce the likelihood that it would be repealed 
or “allowed to die” by not being supported 
administratively. The absence of a positive or 
negative entry for the other criteria suggests that 
the exemptions neither strongly violated nor 
adhered to that evaluation principle. 

Michael Baker and Morley Gunderson. (2002). Allowable 


Exemptions and Pay Equity. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 17. 


As we have indicated in this chapter, we think there is a place Exemptions can be used but 

for these exemptions, subject to the conditions which have been must be subject to a number 
‘ a pens ‘ e : of conditions. 

suggested both in the current legislation and in the discussion of 

them by the Ontario Pay Equity Hearings Tribunal: 


» that they be clearly defined; 
> that they be applied in a way which does not discriminate; 


>» that the onus be on the employer to demonstrate that it 
is necessary to apply them in any given situation; and 


» that they be given a restrictive interpretation. 
371 


{ 


wey 
ie © ye 


¥ tuba | . 


ted ENG WHS "yO eset 


tlle vl eet Ai) 9) fein 


a iW Meer os LY 


aoAY 
2anl 8 & 


ebes ‘ i iN 


’ ti ng) nad) mn 


esigiilint (ost iat BOE 


tt ren visu 


tk vy sist 


h vay ena 


pict Fhe 


} ie 


Pay Equity: A New Approach to a Fundamental Right 


Chapter 13 — Maintenance of 
Pay Equity 


Once a pay equity plan has been implemented, changes may Maintaining pay equity 

affect any of its components and result in new discriminatory means thar wage gaps must 
5 , : not be created or reappear. 

wage gaps between jobs which were determined to be of equal 

value during the pay equity process. Modern organizations are 

subject to frequent changes: new technology, changes in work 

organization, new products or services, new markets, or 

outsourcing of certain divisions. When many changes occur over 

a number of years, application of the pay equity principle may 

weaken considerably. That is why the issue of maintenance 

must be an important part of proactive pay equity legislation. 

Maintaining pay equity generally means that wage gaps 

identified and eliminated under the pay equity plan must not 

reappear and new gaps must not be created. In this chapter, we 

will examine the general framework for maintenance in proactive 

legislation and specifically consider situations that require 

particular attention. 


General Framework for Maintenance 


A number of studies have found that, without clear and specific Must be clear and specific 
provisions regarding pay equity maintenance, many persons in Maintenance provisions. 
charge of pay equity appear not to understand that obligation, 

though it is required by law. 


Maintenance is performed infrequently, with only one 
employer reporting an annual review which might 
bring maintenance issues to light. Few organizations 
and union/management groups have formal 
monitoring/control systems in place to flag potential 
maintenance issues, and both groups are likely to be 
alerted to maintenance concerns affecting non-union 
and bargaining unit positions through a request or 
complaint from an employee. 

Gail E. Lawrence. (2003). Models and Best Practices for 


Pay Equity Maintenance. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 20. 
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After implementation, old 
attitudes may remain, and 
old practices may resurface. 
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Although all of the respondents were forced to delve 
deep into their individual and collective memories of 
the historical passing of the implementation of pay 
equity, they all seemed to be somewhat miffed as to 
how, if at all, pay equity had been maintained. One 
employee offered that. We don’t know (if pay equity 
is being maintained). Who are we being compared 
to? ...| haven’t heard from anyone about pay equity 
lately so | don’t know if it’s being maintained.” A 
management representative confirmed that there is 
no real plan for maintaining pay equity: “The 
maintenance, that is probably where we have fallen _ 
down. We put a lot of work into ensuring that the 
tool was gender-neutral, [...] (but) we don’t use it to 
check on an ongoing basis [...].There’s no real follow- 
up.” Similarly, a union representative added that 
“Quite frankly, | don’t think we have a very good idea 
of how pay equity is to be maintained. 


Gordon DiGiacomo and Paul Carr. (2003). International 
Nickel Company Ltd. (INCQ): A Case Study in Pay Equity 
Implementation. Unpublished research paper commissioned 
by the Pay Equity Task Force, p. 18. 


soa 


A specialist in the field summarizes the situation, which appears 
to be widespread: 


In spite of the fact that maintenance is specified in 
the legislation, many of my clients seemed to 
think that once it was “done” and the plan 
posted, they could forget about it.' 


Another difficulty stems from the fact that pay equity 

implementation does not necessarily result in a quick and 
generalized change of perceptions regarding women’s work. In 
some organizations, conventional evaluation and pay practices 
may be reintroduced, and stubborn stereotypes may resurface. 


1S. Savage. (1990). How to Maintain Pay Equity after Your Plan Has Been Posted. 
Pay Equity Guide. Vol. 3, No. 6, June 1990, p. 43. 
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Other organizational spokespersons indicated that 
the most senior levels of management, or indeed the 
organization’s policy-making body, either 
misunderstood pay equity to be a “one-time” event 
or project with little or no long-term impact on 
traditional pay systems and processes, or remain 
unmoved in their attitudes towards the traditional 
value of women’s work in their organizations. 
Individuals who shared these experiences with us also 
shared common difficulties within their organizations: 
a lack of appropriate resources to adequately monitor 
and take appropriate corrective action to maintain 
equitable rates; and a lack of support to take the 
initiative in dealing with maintenance issues and 
related conflicts when wage issues related to 
maintenance are raised. 

Gail E. Lawrence. (2003). Models and Best Practices for 


Pay Equity Maintenance. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 19. 


Simply stating the principle of maintenance in the legislation thus _ Legislation must include 
appears ineffective. Care must be taken to specify the criteria and —_—_<lear criteria to ensure 
the terms of its application. The legislation must provide a clear Le aa 

and detailed framework for the obligation to maintain pay equity, 

as well as any resulting obligations. 


Maintaining pay equity once it is established is a 
critical question and should be a requirement of the 
legislation. There should be a mandatory review by 
the parties of their pay equity plan in each of the 
following circumstances: every three years; every time 
a new collective agreement is negotiated with the 
employer; and following every major structural 
change in the employer's establishment. 


Canadian Labour Congress (CLC). Final Submission to 
the Pay Equity Task Force. November 2002, p. 9. 


The Nova Scotia Pay Equity Commission also notes the 
importance of maintenance in the pay equity process: 


Pay equity, once achieved, is vulnerable to erosion 
as workplace hierarchies evolve. To secure and 
maintain equity takes either unique employer 
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Employers responsible 
for maintenance. 
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commitment or a legislated responsibility shared 
between the employer and the employee 
representative or bargaining unit. 


Under current legislation, the pay equity 
adjustments agreed to by employers and 
employees become the formalized record of 
equitable pay for specified male- and female- 
dominated job classes. Public sector pay equity 
was created without a legislative requirement to 
keep future compensation practices consistent 
with pay equity agreements. If employees are not 
satisfied that the employer and the collective 
bargaining process are maintaining pay equity, 
they have no recourse under the act. 


The Nova Scotia act established a proactive audit 
process within an established pay equity process 
time frame and is then silent on the matter. The 
Pay Equity Commission was not given authority 
beyond the achievement phase to monitor 
compensation practices in relation to pay equity. 


The Commission’s opinion is that a broad, 
pervasive obligation for employers to prevent 
discriminatory elements encroaching on the salary- 
setting practices of an organization is required. 
No employer or bargaining unit should have the 
ability to bargain for or agree to compensation 
practices that are inconsistent with pay equity 
maintenance. Employees need to have a legal 
right to complain to the Pay Equity Commission if 
they believe that compensation practices are not 
in compliance with the act.2 


The Obligation to Maintain Pay Equity 


In Ontario and Quebec, the pay equity legislation clearly states 
that the employer is responsible for maintaining pay equity in the 
organization. Since employers are responsible for achieving pay 
equity, they must continue to maintain it in the face of changes 
that may create wage gaps between predominantly female and 
equivalent predominantly male job classes. In Chapter 14, which 
deals with enforcement of the legislation, we will be suggesting 
remedial and enforcement measures for inclusion in the 


2 Nova Scotia Pay Equity Commission. Annual Report for the fiscal year ending March 
31, 1999, pp. 25-26, http://www.gov.ns.ca/enla/pubs/payeq99.pdf. 
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legislation. These measures would apply where a breach of the 
obligation to maintain pay equity occurs. 


When a collective agreement is being negotiated, some Unions also bear 
responsibility for maintenance also falls to the union. Proactive responsibility for 
pay equity legislation recognizes this fact. The Quebec Pay Equity oe 
Act, for example, stipulates in section 40, paragraph 2, that the 

certified union must also ensure that pay equity is maintained 

when negotiating or renewing a collective agreement. That 

responsibility means that the union cannot negotiate wage 

increases solely for predominantly male job classes without 

extending the increases to predominantly female job classes. 

This does not mean the union’s responsibility also extends to any 

other wage inequity that may affect other bargaining units or 

non-unionized employees as a result of its own negotiations. 


13.1 The Task Force recommends that the new federal pay 
equity legislation include a provision indicating that 
once the pay equity plan has been implemented, the 
employer is obligated to maintain pay equity and 
ensure that the maintenance process is gender-neutral 
and inclusive. 


13.2 The Task Force recommends that the new federal pay 
equity legislation provide that a trade union has an 
obligation, insofar as it has the power to do so, to see 
that pay equity is maintained with respect to its 
members when renewing a collective agreement or 
negotiating a new collective agreement. 


The Pay Equity Committee 


Given the continuity that must exist between achieving and Joint pay equity committee 
maintaining pay equity, ideally the pay equity committee that should ensure maintenance 
implemented the plan would also ensure its maintenance, aD AEE 
barring major changes such as a change in the organization's 

legal structure. In fact, these committee members will have 

become very knowledgeable about the content of the jobs in 

the organization, its pay system, and the use of pay equity 

methods and tools. After the plan has been implemented, 

they will be better equipped to judge the impact of changes 

in the organization. In a survey on pay equity maintenance, 

respondents indicated that the fact that they were familiar with 

the tools and considered them reliable made it easier to maintain 


pay equity. 


3 Gail E. Lawrence. (2003). Models and Best Practices for Pay Equity Maintenance. 
Unpublished research paper commissioned by the Pay Equity Task Force, p. 16. 


377 


Chapter 13 — Maintenance of Pay Equity 


Committee membership 
should resemble that 
described in Chapter 8. 


Additional training needed 
to maintain pay equity. 


Training related to 
maintenance of pay 
equity is critical. 
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This does not mean, of course, that all committee members will 
continue to sit on the pay equity committee indefinitely. The 
committee’s membership may change for various reasons—for 
example, members may leave the organization or take on new 
responsibilities. The committee’s structure and membership, 
however, should still correspond to those described in Chapter 8. 


13.3 The Task Force recommends that the new federal pay 
equity legislation provide that once the pay equity plan 
is implemented, the pay equity committee is 
responsible for ensuring that pay equity is maintained. 


Training and Information 


As we will see later, knowledge in addition to that required to 
develop a pay equity plan is required to maintain pay equity. 

The employer's obligation to train committee members therefore 
must continue in order to prevent the type of situations that have 
occurred in some organizations: 


Several respondents spoke of difficulties encountered 
due to limited internal resources which include lack 
of funding to support training, associated lack of 
internal expertise and knowledge and staff turnover, 
which has meant that the knowledge acquired by 


individuals who were involved in implementation 
has been lost. 


Gail E. Lawrence. (2003). Models and Best Practices for 
Pay Equity Maintenance. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 17. 


Training for maintenance should both foster skills at dealing with 
technical issues and equip committee members to identify and 
combat discriminatory bias. The training would thus follow the 
same model that was offered for developing the pay equity plan. 


The information required must deal in particular with any 
changes that may affect the elements of the pay equity plan 
and its results. 
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Monitoring of other bargaining units was helpful in 
avoiding maintenance issues where there are cross- 
group comparisons and collective bargaining 


agreement language requiring the employer to 
provide annual financial information for pay 
equity purposes. 


Gail E. Lawrence. (2003). Models and Best Practices for 
Pay Equity Maintenance. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 16. 


We have recommended that an employer have an obligation to 
provide training and information to support committee members 
during the development of the pay equity process and this 
applies to the maintenance stage as well. 


The Principle of Continuity 


Maintenance of pay equity is a direct extension of the pay equity Pay equity implementation 
plan. Those stakeholders who have had relatively little experience and maintenance are not 
with the pay equity process may view the pay equity plan and the — *“Parate 'ssues. 
maintenance process as two separate issues. This ignores the fact 

that, in both cases, the same issues are at stake and the same 

objectives are targeted. Today’s wage gaps are the result of an 

ever-changing, dynamic economy where certain adaptations to 

these changes have been influenced by prejudices, stereotypes, 

and management practices that devalue women’s work. Pay 

equity maintenance is an integral part of a changing economy 

from which these prejudices, stereotypes and practices have not 

necessarily disappeared. That is why, under proactive pay equity 

legislation, the same principles, criteria and methods used to 

develop the pay equity plan must also be used during the 

maintenance process. There cannot be two separate systems with 

different standards—one system for developing the plan and 

another for maintaining its results. 


To ensure the principle of continuity inherent to pay equity Same methods, tools and 

maintenance, the pay equity committee must use the same processes used for plan 
d ses that re used to develop the development must be used 

methods, tools and processes that were us: p teal teranres 

plan. Thus, the non-discriminatory evaluation method used for 

the plan must be used to maintain pay equity. This means using 

the same questionnaire to collect job data, using the same 

method to compare wages. The legislation should specify that 

requirement, which does not appear to have been respected in 

certain organizations. As Nan Weiner asserts, there cannot be 

two separate systems, one for achieving pay equity and another 

for the next phase: 
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Organizational changes may 
require a new plan. 


Pay equity committee 
members must master the 
tools needed to maintain 


pay equity. 


380 


Lack of integration of pay equity into regular 
compensation systems has been found in 
organizations that have issued a separate cheque 
for ongoing pay equity adjustments, thus implying 
they are not really a part of base pay. Also some 
employers have used a gender-neutral job 
evaluation system for pay equity purposes but not 
for ongoing compensation purposes. Only if pay 
equity principles are institutionalized into 
compensation systems can it be assured that the 
underlying principle of fairness is not lost.4 


There will be situations where the changes in an organization are 
so profound that methods must be modified and a new plan may 
even have to be established. We will examine this possibility 

later on. 


13.4 The Task Force recommends that the new federal pay 
equity legislation provide that the pay equity committee 
must use the same methods, tools and process as were 
used to develop the pay equity plan to ensure the 
maintenance of pay equity. If those methods and tools 
or that process are no longer effective in maintaining 
pay equity, they must be modified accordingly. 


In Ontario and Quebec, a problem has arisen in some cases when 
outside consultants were hired to handle the evaluation phase. In 
some instances, consultants copyright their evaluation tools and 
methods and do not provide these tools and methods to 

the employer or the pay equity committee. Consequently, when 
the maintenance phase begins, the persons in charge must again 
call on the consultant's services, which needlessly drives up costs. 
It is therefore very important to stress that, from the outset, 
those in charge of the pay equity plan must understand and 
have a firm grasp of the tools they will need later to comply with 
the obligation to maintain pay equity. When hiring an outside 
consultant, those in charge of pay equity at the organization 
must establish from the outset of the process that the consultant 
will allow them to use the method and tools on their own to 
maintain pay equity after it has been achieved. 


4 Nan Weiner. (2002). “Effective Redress of Pay Inequities.” Canadian Public Policy — 
Analyse de Politiques, Vol. 28, Supplement 1, p. S113. 
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[TRANSLATION] The obligation to maintain pay 
equity is an integral part of pay equity 
implementation in an organization and this must be 
kept in mind from the outset of the implementation 
process when the evaluation method and tools are 
selected. 

Louise Boivin. (2002). Implementing Pay Equity in Small-to- 
Medium-Sized Enterprises. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 49. 


Frequency 
Pay equity adjustments must be reviewed in light of any changes Pay equity maintenance 
that may occur in the organization. requires regular reviews. 


Pay equity reviews should be a “way of life” as one 
piece of the total compensation view. Regular reviews 
will ensure pay equity knowledge is maintained, pay 
treatment is accurate and employees will feel they are 
being treated fairly. 


Canadian Telecommunications Employees’ Association 
(CTEA). Submission to the Pay Equity Task Force, 
June 2002, p. 6. 


Requiring regular reviews does not mean the employer must 
check pay equity maintenance every week or every month, a 
situation that would quickly become hard to manage. However, 
it does imply that maintaining pay equity requires conducting: 
reviews at a certain frequency. 


| The CBA recommends that maintenance of pay 
equity under a new regulatory regime should be 
managed through a self audit process conducted 
on a regular basis by the employer. 


Canadian Bankers Association (CBA). Submission to the 
Pay Equity Task Force, November 2002, p. iii. 
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This duty cannot be a one time obligation. Employers 
must be required to maintain pay equity by 
conducting periodic reviews of their pay equity plans 
and making any necessary adjustments. 

The Public Service Alliance of Canada (PSAC). Final 


submission to the Pay Equity Task Force, 
November 2002, p. 2. 


Organizations should Ontario’s Pay Equity Commission suggests that organizations 

prepare a pay equity prepare a pay equity maintenance plan.° In a survey on 

maintenance plan. . bl satis : ° £ 
maintenance at 22 organizations in Ontario, Gail E. Lawrence 
stresses the relevance of the methodical approach some 
organizations have adopted to facilitate maintenance. 


Other controls and monitoring approaches 
mentioned by organizational respondents were an 
internal equity and formal salary administration 
program; a formal salary grid; and annual reviews 


of job descriptions to identify significant changes 
in job content. 
Gail E. Lawrence. (2003). Models and Best Practices for 


Pay Equity Maintenance. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 16. 


Timeframes for maintenance The lack of timeframe in both the Quebec and Ontario laws 

should be stipulated. creates greater uncertainty with regard to maintenance activities 
and may result in conflict between employee and employer 
representatives. 


5 Ontario’s Pay Equity Commission. The Space Toy Co. Pay Equity Plan — Toronto. 
Accessed on the Pay Equity Commission’s website at http://www.gov.on.ca/lab/ 
pec/peo/english/casestudy/jj_peplan.html. 
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Respondents for both organizations and unions also 
pointed to the lack of time lines, deadlines, or 
penalties specific to requirements for regular or 
ongoing maintenance, making it difficult in some 
workplaces for one party to bring the other to the 
table on a timely basis to deal with maintenance 
issues as they arise. It was also pointed out that, 


through failure of one or both parties to conduct 
regular maintenance, it is often difficult to pinpoint 
when a change took place since the historical paper 
trail may be lacking or cloudy. 


Gail E. Lawrence. (2003). Models and Best Practices for 
Pay Equity Maintenance. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 17-18. 


Consequently, as with developing a pay equity plan, the legislation Three-year review period 
must provide clear requirements to avoid unnecessary challenges recommended. 

and delays. In the context of current job market changes, we 

suggest that a three-year period would be reasonable and this is 

what we are recommending in Chapter 15. Beyond three years, it 

may be more difficult to effectively identify and measure the impact 

of certain earlier changes. A shorter timeframe would require too 

much work for the pay equity committee in too little time. 


Posting 
In Ontario, employers are required to post information during Ontario: employers 
the maintenance phase when the pay equity plan is no longer obligated to inform 


employees of changing 


appropriate because of changing circumstances or changes to the S fereiclaactel 


organization’s legal structure. However, the province’s legislation 
does not stipulate the frequency of maintenance reviews and this 
has been criticized by a number of stakeholders. We believe that 
systematic maintenance reviews require regular posting of 
information even if no change has occurred. Employees will thus 
be assured that the employer has met its obligation to maintain 
pay equity and will know the results. 


Employees have a stake in the maintenance of the pay equity Posting of pay equity 
plan as they had in its inception. If the employees covered by a committee decisions. 
pay equity plan are to learn of the pay equity committee’s 

decisions regarding maintenance, that information must be 

posted and made accessible to all employees. This is particularly 

important for non-unionized employees, who would otherwise 

have no sure way of knowing whether pay equity is being 

maintained. The posting must be complete, indicating the 

outcome of the analysis done by the pay equity committee and 
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Pay equity plans and 
maintenance postings must 
be sent to the proposed 
Canadian Pay Equity 
Commission. 


Organizational changes must 
be assessed for impact on 
pay equity. 


Educational material 
required. 
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any alterations to the plan which result. The employees will be 
given eight weeks to make their comments, and the committee 
four weeks to respond. Employees who make comments but are 
dissatisfied with the committee’s response can ask the proposed 
Canadian Pay Equity Commission to review the decision on the 
grounds suggested in Chapter 17. 


As with the pay equity plan, postings concerning the maintenance 
process must be sent to the proposed Commission. The Pay 
Equity Task Force is convinced this measure is necessary to ensure 
that the obligation to maintain pay equity is respected and, in 
particular, to support the rights of non-unionized employees. This 
obligation involves no extra work for the organization since it 
consists simply of sending the content of the posting rather than 
drafting a new report. 


Based on the postings received or on information that suggests 

an organization has failed to maintain pay equity, the proposed 
Commission can perform a sample audit. These audits are critical 
to protecting employees, especially non-unionized employees. The 
legislation should include monetary sanctions for failure to post or 
failure to send a copy of the posting within the prescribed 
timeframe. 


13.5 The Task Force recommends that the new federal pay 
equity legislation provide that the employer must post 
the results of pay equity maintenance reviews and send 
a copy of the posting to the proposed Canadian Pay 
Equity Commission, described in Chapter 17, at least 
every three years. 


Pay Equity Maintenance and Changes in 
Organizations 


Factors such as new technology, work reorganization or the 
diversification of products and markets may require changes to 
certain aspects of the pay equity plan or further salary adjustments. 
In some cases, these changes may affect job classes, gender 
predominance or value and thus, indirectly, wages. In other cases, 
these factors directly affect wages. If such changes are substantial, 
they will require intervention to ensure that the objective of pay 
equity maintenance is respected. However, because the effect on 
maintenance cannot be known in advance, it is essential that it 

be assessed. 


The following examples suggest a process that can be followed 
in various situations. The proposed Canadian Pay Equity 
Commission should create specific, detailed guides to address 
these types of issues in order to assist the persons in charge of 
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pay equity in organizations. It should be noted that these 
examples are not intended to be exhaustive of the kinds of 
changes which may necessitate modifications to pay. equity 
plans. 


Creation of New Job Classes 


When changes such as reorganization, technological change Impact of reorganization, 
and new skill requirements occur, new job classes may be CT UC a 
created. In such a case, the committee must first establish gender sey le oiled 
predominance for that job class using the criteria which should 

be contained in any new pay equity legislation. Since there are 

not yet any incumbents, the most appropriate indicator for 

gender predominance will be that of stereotypes. 


Then, based on the profile of requirements for that job, the 

job must be given a temporary value and wage level. For 
predominantly female job classes, the wage level will be 

deduced from the wage line of male comparators as described in 
Chapter 11. After six months or a year, the committee and the 
incumbents must reassess the job and its wages must be adjusted 
permanently.© These wages will then be consistent with pay 
equity and no other changes need be made to the plan. 


However, for predominantly male job classes where wages are set — Wage line for male 
without reference to the job evaluation plan, the wage line for SOT anak OrS: 
male comparators will have to be redrawn to include the new 

job. Wages for predominantly female job classes will then have to 

be adjusted accordingly. To avoid such changes, it would be 

preferable to assign wages to the new male comparator that 

reflect its value on the wage line. 


The new predominantly male job class may require skills that are in Skill shortages. 
short supply. In that case, the exception provided for in the statute 

applies and the supplement for the skills shortage is not included 

in the wage line. It is therefore possible to take into account the 

market and the effect of certain skills shortages. However, the pay 

equity committee will have to properly document the exception, 

as it would have when developing the plan. 


If an individual wage valuation method was selected, which we 
recommend as an exception only, the new comparator could be 
used for a predominantly female job class. 


© Example adapted from Gordon DiGiacomo and Paul Carr. (2003). International 
Nickel Company (INCO) Limited. A Case Study in Pay Equity Implementation. 
Unpublished research paper commissioned by the Pay Equity Task Force. 
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Disappearance of a Job Class 


lf a predominantly female job class disappears due to work 
reorganization or for other reasons, future wage comparisons 
may not be affected. However, if a male comparator disappears, 
the wage regression line will be affected because one of the 
points used to estimate the line has disappeared. 


These changes will not necessarily have a drastic effect on pay 
equity results, for two reasons. First, if a single comparator 
disappears and there is a relatively high number of male 
comparators, the impact on the line likely will be minimal. Second, 
if the pay equity committee grouped predominantly female job 
classes on the basis of point intervals, the elimination of one 
predominantly male job class will probably have little effect. 


When an individual wage comparison method is used, one 
option is to retain the comparator as a “ghost” job and to have it 
evolve in the same way as other male comparators in the plan.” 
In the long term, that option does not seem particularly viable. 

it would be better to identify another male comparator for 
inclusion in the plan. 


Change in the Gender Predominance of Job Classes 


One change that may affect the criteria for the pay equity plan 

is a change in the gender composition of a job class. This may 
occur because a job class has very few incumbents. Suppose, for 
example, that there are three incumbents—two men and one 
woman. If one man leaves and is replaced by a woman, the male 
majority obviously becomes a female majority. Is it necessary to 
change the gender predominance for that class? 


To answer that question, the pay equity committee must apply 
the same criteria it originally used to establish the plan. In this 
specific case, it may refer to historical incumbency as discussed 
in Chapter 9. If the job has been predominantly male for many 
years, the recent change will not result in a change in gender 
predominance. Consequently, the effect on wages will not have 
to be determined. 


This example shows that flexible criteria contribute to the stability of 
pay equity plans. This is an important principle, since an apparent 
change in a single element of a plan should not automatically result 
in an adjustment of the plan results. Pay equity must be maintained 
in a manner that ensures the continuity and stability of results to the 
greatest extent possible, while respecting the legislation’s primary 
objective. 


7 This is one solution mentioned in documents of the Ontario Pay Equity Office. 
See note 5. 
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Changes in the Content of a Job Class 


Today, the content of some jobs is changing dramatically, through Changing responsibilities 
the broadening or enrichment of job duties, for example. Consider and maintenance. 

the case in which a predominantly female job class whose value 

has been determined already under a pay equity plan is assigned 

greater responsibilities, which also require more qualifications. 

How will pay equity be maintained in that case? 


First, the pay equity committee must document these changes Re-evaluating the job class. 
properly. The job class in question must then be re-evaluated using 
the same method and tools that were initially used to develop the 
pay equity plan. From a methodological point of view, it is easier 
to maintain pay equity in this case if an analytical job evaluation 
method is used such as the point-and-factor method. However, if 
an overall valuation method such as ranking was used, pay equity 
maintenance may be more complicated, since all jobs will again 
have to be ranked one against the other. That is why, as we 
mentioned earlier, it is important to keep maintenance in mind 
from the very outset of the pay equity process. 


Once the new valuation is performed, the wages will be adjusted 
accordingly based on the wage line of the male comparators. 


If a predominantly male job class is assigned greater responsibilities, 
the job class must first be re-evaluated, then the wage line redrawn. 


Change in Pay 


A change in pay may affect base pay, fringe benefits or flexible Changes in base pay, fringe 
pay. The problem in terms of pay equity maintenance arises when _ benefits and flexible pay. 
any of these three components change for a male comparator. 

Particular attention must be paid to variations in the components 

of total compensation, since research has shown that, on average, 

women have not had equal access to fringe benefits as discussed 

in Chapter 11. The employer is obligated to ensure that these 

changes do not recreate wage inequities. 


If the wages for a predominantly male job class are changed, the Changing pay packages and 
pay equity committee must redraw the wage regression line and, MASS Sane: 

where applicable, the employer must make adjustments for any 

new wage gaps with respect to predominantly female job classes. 

If an employer introduces new forms of pay for predominantly 

male job classes or gives some of them more generous fringe 

benefits, the committee must also assess their impact. 


To this end, the pay equity committee must also apply the same 
criteria as those used to establish the plan. It must, in particular, 
verify if the new forms of pay are also available to predominantly 
female job classes. If so, no new salary adjustments need be 
made. If not, the employer may choose to extend the new form 
of pay or that benefit to predominantly female job classes or 
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assign a dollar value and readjust the wages of predominantly 
female job classes accordingly. 


When a valuation method on an individual basis is used, the 
male comparator’s wage increase will result in a corresponding 
increase in the wage of the predominantly female job class that 
was compared to it. 


Renewal of Collective Agreements 


The pay equity effects of wage increases resulting from the renewal 
of collective agreements is a complex issue that gives rise to 
differing views.® When an organization has a single plan, unionized 
and non-unionized employees can be grouped together, and 
unionized employees may be affiliated with different bargaining 
units. The wage line for male comparators would then include jobs 
in all bargaining units as well as non-unionized jobs. Note that the 
same problem arises when only predominantly female job classes 
are found in a single plan and these must be compared with all 
the predominantly male job classes in the organization. Both cases 
involve the complex issue of comparisons between bargaining 
units or between unionized and non-unionized employees. 


Spokespersons for organizations indicated that the 
presence of bargaining units can make maintenance 
more difficult where there are cross-group 
comparisons between non-unionized and unionized 
job classes. 

Gail E. Lawrence. (2003). Models and Best Practices for 


Pay Equity Maintenance. Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 19. 


To use a specific example, suppose that when one of the 
collective agreements is renewed, one union in the plan obtains 
wage increases for all the jobs it represents. The pay equity 
committee will then have to recalculate the wage line to include 
the new wages of the male comparators. New wage gaps may 
then be created with respect to predominantly female job classes 
in other bargaining units, whose collective agreement has not 
yet been renewed, as well as with respect to non-unionized 


8 See France Saint-Laurent, (2002), Research into the Obligation to Maintain Pay 
Equity. Unpublished research paper commissioned by the Pay Equity Task Force, 
and Anne Forrest, (2003), After the Pay Equity Award: Can Collective Bargaining 
Maintain Equal Pay for Work of Equal Value? Unpublished research paper 
commissioned by the Pay Equity Task Force. 
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predominantly female job classes. In the context of pay equity 
maintenance, the employer will then be obligated to eliminate 
these new wage gaps so that the predominantly female job 
classes are on the new wage line. 


Some stakeholders have argued that such a process would have Stakeholders concerned 
two undesirable results. An inflationary spiral effect on wages about ripple effects and 
could result in the organization, since wage increases negotiated aos sHtale 

by one union would have a ripple effect on all wages in the 

organization. In addition, the various unions would be unable 

to exercise their power to bargain freely. Unions would be unable 

to benefit from their respective power relationships with the 

employer, a relationship that leads to different wage increases 

from one union to the next. In fact, in such a case the employer 

would have no other choice but to give the same wage increases 

to all employees, unionized or not. 


It is important to put these analyses and discussions into Pay equity maintenance 
perspective. First, pay equity maintenance does not create does not create spirals or 
inflationary spirals, nor does it automatically lead to automatic Seep ee! weed sup ecsas 
and artificial wage increases. Rather, it aims to prevent 

the exercise of bargaining power—one source of systemic 

discrimination—from cancelling the results of the pay equity 

plan. Historically, unequal bargaining power has always played 

against female workers in wage determination. The weaker 

bargaining power of predominantly female bargaining units and 

of non-unionized female workers has reinforced the role of 

stereotypes and prejudices. This has led to a devaluation of 

women’s work and to lower relative pay (see Chapter 1). 

Reintroducing the influence of power relationships in collective 

bargaining may result in new discriminatory wage gaps. 


With respect to the ripple effect of collective agreements on salaries, 
it should be noted that it already exists in organizations regardless 
of pay equity maintenance. Today it is rather rare'° for bargaining 
units in a given organization to obtain very different wage 
increases. Where wages are concerned, differential bargaining by 
different unions is carried out within strictly defined boundaries. 
However, due to marked changes in the workplace, the negotiation 
of a collective agreement increasingly involves a wide range of non- 
wage elements such as the organization of work and technological 
change which may vary significantly from one union to another in 
the same organization. So, although maintenance of pay equity 


9 This will not raise the line to the same degree since only some of the points used 
to draw the line are changed. The wage increase for predominantly female job 
classes will thus generally be lower than the increase obtained in the new 
collective agreement. 


10 Unless there is a shortage of certain types of skills. 
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may theoretically limit free negotiation of wages to a certain extent, 
it must be recognized that, in practice, this argument has a much 
narrower scope in contemporary labour relations. 


One way in which to address the play of the power relationship 
during pay equity maintenance is to consider it an exception to 
the principle of pay equity. Only Ontario’s proactive legislation 
considers that bargaining strength can justify the reappearance 
of wage gaps between predominantly female job classes and 
predominantly male job classes of the same value. Subsection 
8.(2) of Ontario’s Pay Equity Act stipulates that: 


8.(2) After pay equity has been achieved in an 
establishment, this Act does not apply so as to 
prevent differences in compensation between 

a female job class and a male job class if the 
employer is able to show that the difference is 
the result of differences in bargaining strength."' 


This provision has been the object of much criticism because it 
can result in the recreation of wage discrimination. Chapter 12 
addresses the types of exceptions we believe to be justified in pay 
equity. The members of the Task Force do not recommend that 
bargaining power be an exception to the maintenance of pay 
equity. Pay equity is a fundamental right which must not be 
compromised to maintain the status quo with respect to labour 
relations. Systemic wage discrimination must be eliminated and 

it would be incoherent, in our view, to reintroduce it through 
labour relations. 


Sale or Disposition of the Organization in Whole 
or in Part 


This topic covers various situations such as the sale or assignment 
of an entire organization and the sale or assignment of part of an 
organization’s operations or part of an establishment. In all cases, 
all or some of the employees in the organization come under the 
authority of another employer. In these cases the legislation 
should impose a continuing obligation, as do the laws of Ontario 
and Quebec, which means in particular that the new employer 
must maintain pay equity for all employees. 


The sale or disposition of all or part of an enterprise, or the merger 
of the operations of two or more employers, may have implications 
for the maintenance of pay equity. In these circumstances, some 

or all of the employees will come under the authority of a 

new employer. 


11 Ontario. Pay Equity Act. R.S.O. 1990 c. P.7. 
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However, such changes in the corporate structure may lead to Changes in corporate 
substantial changes in the parameters of the pay equity plan. For _‘Structure. 

example, it may be possible that the original job evaluation 

method can no longer be viewed as neutral. in this case, a new 

pay equity plan would have to be developed. Until the new plan 

is developed, however, the wages under the previous pay equity 

plan or plans must continue to be paid. This is in accordance 

with the pay equity principle which states that, once pay equity 

has been achieved, it cannot be suspended. 


13.6 The Task Force recommends that the new federal pay 
equity legislation provide that when an organization 
is sold or disposed of in whole or in part, the new 
employer is bound by the obligations of the pay 
equity plan established by the previous employer. 


13.7 The Task Force recommends that the new federal pay 
equity legislation provide that if the pay equity plan no 
longer complies with the legislation, the employer must 
modify the plan in accordance with the provisions 
governing the development of a pay equity plan, 
including those governing the pay equity committee. 


Payment of Adjustments in the Context of 
Pay Equity Maintenance 


Once pay equity has been established, we are recommending that 
the payment of adjustments be spread over a certain period as 
discussed in Chapter 15. Proactive pay equity legislation typically 
allows adjustments to be paid in instalments to avoid imposing a 
financial burden that may be too heavy in some cases for 
employers to settle in a single payment. 


However, in maintenance situations, adjustments will likely apply Delaying wage adjustments 
only to a few jobs and there is no reason to spread out the violates a fundamental right. 
payments. It must be understood that, in fact, payment in 

instalments represents a cost to employees in predominantly 

female jobs in that it delays their access to a fundamental right. 

Adjustments for maintenance purposes must be calculated from 

the date at which the change in the organization occurred—for 

example, when new responsibilities were added to the duties of 

a predominantly female job class. If the pay equity committee 

calculates these adjustments a year later, the amounts must be 

retroactive with interest. This reflects the principle that pay equity 

is an Ongoing obligation and that an employer cannot decide to 

suspend pay equity for one or two years, and then reintroduce it. 
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13.8 The Task Force recommends that the new federal 
pay equity legislation provide that payment of salary 
adjustments for maintenance purposes are owed as 
from the date at which the change occurred and cannot 
be spread out. Employers that fail to comply with this 
obligation will be liable to fines. 


Pay Equity and Internal Equity 


According to a number of experts, once pay equity is achieved, 
internal equity must be achieved among all the jobs in an 
organization, regardless of gender predominance, a process that 
would in effect considerably facilitate pay equity maintenance: 


The best way to ensure that pay equity is 
maintained where it has been achieved, is to make 
it compatible with the organization’s compensation 
structure, so that maintenance is ongoing. This is 
best accomplished by putting female and male jobs 
into the same salary structure, and then monitoring 
the re-classification system to ensure that male jobs 
are not creeping up into higher salary grades while 
women’s jobs are not.!2 


If, in fact, all job categories are remunerated on the basis of their 
relative value in the evaluation plan, the impact of any change 
could be measured more effectively and integrated in the pay 
system. The employer will be responsible for ensuring that any 
changes subsequent to achieving internal equity would not have 
a discriminatory effect on predominantly female job classes. One 
way to verify this is to trace the regression line for predominantly 
male job classes and to ensure that no predominantly female job 
class falls under that line. 


It is important to note that internal equity must not be 
implemented at the same time as pay equity, but must follow 

it. Achieving pay equity requires specific, ongoing vigilance to 
eliminate gender bias with respect to predominantly female job 
classes. Implementing pay equity and internal equity at the same 
time may detract from the objective by displacing attention to 
other issues. 


To ensure that pay equity is maintained, internal equity must 
be achieved using the same tools, methods and process. 


Some pay equity stakeholders with whom we consulted 
expressed the view that new pay equity legislation should impose 


a 


12 Nan Weiner, supra, note 4, p. $113. 
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an obligation to achieve internal equity once a pay equity plan 
has been implemented, arguing that this would assist with the 
maintenance of pay equity. In our view, the achievement of 
internal equity is a matter of good human resource management 
practice, rather than a human rights principle in itself. We do not 
therefore recommend that such a provision should be included in 
pay equity legislation. 


Conclusion 
In this chapter, we laid down the principles that must govern the Maintenance is an 
maintenance of pay equity from the perspective of ensuring evolving area. 


continuity with the original pay equity plan. Economic 
development should not partly cancel the gains of female 
workers in predominantly female job-classes or the efforts of 
stakeholders to achieve that objective. Pay equity maintenance is 
a subject that continues to evolve, and specific applications of 
the pay equity principles we have set out may change over time 
as a result of unforeseen events. The recommendations in this 
chapter form a flexible framework that can be adapted to a 
range of circumstances in changing workplaces. 
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Chapter 14 — Enforcement 


In this chapter, we will consider the enforcement measures, Voluntary compliance 
remedies and sanctions which are necessary to support pay inadequate. 

equity legislation. Our starting point in this respect is the Clear enforcement 
proposition that equity in the workplace is not achievable measures needed. 


through exclusive reliance on the voluntary efforts of employers. 
This means that a legislative scheme aimed at eliminating wage 
discrimination requires clear enforcement measures backed up 
by the coercive power available to government. 


As we pointed out earlier, section 11 of the Canadian Human Current legislative 
Rights Act (CHRA)!, has, for over 25 years, placed an explicit legal framework has not 
obligation on employers to eliminate wage discrimination against Been ere rte: 
women. Other sections of the Act contain general prohibitions 

against discrimination on a number of grounds. In addition, the 

goal of equality has been a value of pre-eminent constitutional 

status under the Canadian Charter since the early 1980s. These 

provisions, on their own, have failed to induce the majority of 

employers to examine and remove sources of discrimination in 

their workplaces. 


This may be due in part to the absence of clear standards in the Absence of clear standards 
legislation. There is little evidence, however, that a regime which a problem. 

depends entirely on positive steps being taken on a voluntary 

basis will be effective in eliminating discriminatory wage patterns 

for workers under federal jurisdiction. 


In the context of employment equity, the Royal Commission on 
Equality in Employment reached the following conclusion:2 


It is difficult to see how a voluntary approach, that 
is, an approach that does not include an effective 
enforcement component, will substantially 
improve employment opportunities for women, 
native people, disabled persons or visible 
minorities. Given the seriousness and apparent 
intractability of employment discrimination, it is 
unrealistic and somewhat ingenuous to rely on 
there to be sufficient public goodwill to fuel a 
voluntary program. 


1 Canada. Canadian Human Rights Act. R.S.C. 1985, c. H-6. 


2 Judge Rosalie Silberman Abella. (1984). Equality in Employment: A Royal 
Commission Report. Ottawa: Department of Supply and Services, p. 197. 
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Educational materials circulated by the Public Service 
Commission of Canada make the same point: 


As Abella (1984) has pointed out, “it is not fair 
that many people in these groups have restricted 
opportunities, limited access to decision-making 
processes that critically affect them, little public 
visibility as contributing Canadians, and a 
circumscribed range of options generally. It 

may be understandable given history, culture, 
economics and even human nature, but by no 
standard is it fair.” [...] Unfortunately experience 
suggests that the disadvantage experienced by 
equity group members has not been eliminated 
through voluntary measures. Consequently, it 
appears that “fairness” must be achieved through 
legislation.? 


An Equal Pay Task Force which reported to the Equal Opportunities 
Commission in the United Kingdom in 2001 concluded that, 
despite the guidance contained in a voluntary Code of Practice 
produced several years earlier, large numbers of employers had 
resisted examining their compensation structures to determine 
whether they were free of discrimination: 


Our evidence suggests that the vast majority of 
employers do not believe that they have a gender 
pay gap and therefore do not believe an equal pay 
review is necessary. We are firmly of the view that 
there will be little or no progress in closing the pay 
gap unless employers take the essential first step of 
examining whether they have inequalities in their 
pay schemes. However, the overwhelming evidence 
to date is that most will not do so voluntarily. 


The Task Force went on to recommend that such reviews should 
be made mandatory. 


On the other hand, there is evidence that the chances for progress 
towards equality are increased when a legislative regime is put in 
place which includes positive obligations backed up by enforcement 
measures. In a report reviewing the impact of the affirmative action 
regime in the United States, the authors referred to a number of 
academic studies showing that affirmative action under a federal 


ee 


3 Public Service Commission of Canada (PSC). Unit 3 of Employment Equity Career 
Counselling Study Guide. Available on-line at http://www.psc-cfp.gc.ca/centres/ 
employment_equity/eecco/unit3_e.htm. 


4 Equal Pay Task Force. (2001). Just Pay: A Report to the Equal Opportunities 
Commission. Manchester: Equal Opportunities Commission, p. xi. 
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contractors program had led to an increase in minority 
employment in those firms covered by the program; the report 
also concluded that the earnings of black workers had increased 
steadily, in part because of affirmative action programs in the 
American educational system.5 Another review of studies 
concerning the effectiveness of the affirmative action regime 
concluded that, despite the different methodological approaches 
of a number of studies, they all demonstrated that affirmative 
action had brought about a modest but significant gain in wages 
and employment for women and persons of colour in a range of 
occupations.® An introduction to this review concluded: 


The review of the evidence would lead one to 
conclude that while affirmative action can be an 
effective policy tool, its impact is related to the 
vigor with which it is enforced.” 


There is still support in some quarters for a voluntary approach. British Columbia supports 
The British Columbia Task Force on Pay Equity which undertook an voluntary approach. 
independent review of pay equity in British Columbia concluded in 

its report that, in moving towards the goal of equal pay for work 

of equal value, the emphasis should be on inculcating among 

employers a willingness to take the necessary steps without 

statutory coercion.’ 


In other parts of our report, we, too, have stressed the importance Importance of changing 
of changing social attitudes towards issues of discrimination, and social attitudes. 
bringing about a willingness to work towards its elimination by 

educational and persuasive means. In our view, no legislative 

regime can have a hope of ultimate success if resources are not 

devoted to informing the people affected of their obligations 

and entitlements, to offering them assistance in meeting those 

statutory requirements and to giving them fair opportunities to 

rise to the challenge. We have expressed our belief that investing 

resources at the front end to assist people in understanding what 

their obligations are and how to comply with them, would be 

repaid many times over in terms of more general conformity 

with pay equity principles. 


5 Affirmative Action Review. (1995). Report to the President. July 1995. 


© MV. Lee Badgett and Heidi |. Hartmann. (1995). “The Effectiveness of Equal 
Employment Opportunity Policies.” In Margaret C. Simms (Ed.), Economic 
Perspectives on Affirmative Action. Washington, D.C.: Joint Centre for Political and 
Economic Studies. 


7 Margaret C. Simms, Introduction, in ibid. 


Nitya lyer. (2002). Working Through the Wage Gap: Report of the Task Force on Pay 
Equity. B.C. Ministry of Attorney General. 


foe) 


397 


Chapter 14 — Enforcement 


In 25 years, the CHRA has 
not produced desired results 
using voluntary approach. 


No statistics available 
to judge compliance 
under CHRA. 


CHRC has handled some 
400 complaints. 


HRDC has monitored some 
1,400 employers and 
audited 53. 


Many employers have not 
responded to current 
legislation. 


Employers need the right 
pay equity tools. 


398 


Nonetheless, we cannot agree with the British Columbia Task Force 
that a regime based on voluntary compliance is adequate to assure 
effective progress towards pay equity. For more than a quarter of 

a century, the Canadian Human Rights Commission has worked 
vigorously to educate the public, and to provide specialized 
information to people who have rights or responsibilities under 

the Canadian Human Rights Act. Yet, even combined with the 
prospect of litigation, these efforts have not been entirely 
successful in achieving the goal of pay equity for all federally- 
regulated workplaces. 


It is naturally difficult to gauge the degree to which these 

efforts have been successful in improving the position of working 
women under federal jurisdiction. One writer has pointed out the 
difficulties of making such an assessment in the case of a complaint- 
based system: 


For the federally regulated organizations subject to 
the complaint-based model of pay equity under 
the Canadian Human Rights Act, there were, not 
surprisingly, no statistics identified on the number 
_ of organizations that had no discriminatory pay 
practices and had achieved pay equity. This is a 
rather serious problem in that there is no way of 
validly measuring compliance under this model. 
Judith Davidson-Palmer. (2002). Assessing Pay Equity 
Implementation, Monitoring and Enforcement Models. 


Unpublished research paper commissioned by the Pay 
Equity Task Force, p. 14. 
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We have seen, however, that the Canadian Human Rights 
Commission has handled approximately 400 complaints, many of 
which were not eligible for consideration, as they did not raise 
pay equity issues. The Equal Pay Program at HRDC has conducted 
monitoring visits to approximately 1400 employers, and of these, 
they have completed audits of 53 employers under the audit 
criteria they developed in 1993. In a handful of cases, the staff of 
the Equal Pay Program has referred a complaint to the Canadian 
Human Rights Commission. Unless one assumes that all of the 
remaining employers are in compliance, it would appear that 
there are still many workplaces in the federal jurisdiction which 
have not been touched in any way by the current regime. 


It is important that employers be given the tools to permit them 
to fulfill their obligations under the statute, and it is to be hoped 
that they will be persuaded that equity is a worthwhile goal. It is 
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our view, however, that exhortations to right conduct must be 
augmented by a range of remedial options and sanctions. These 
can be used to apply additional pressure on those who do not 
comply willingly or in a timely fashion, to provide consistency 
and certainty in the criteria with respect to what constitutes 
compliance with the legislation, and to ensure the security of 
employees who wish to pursue their rights. 


We are not suggesting that it will be necessary to use stringent or Diverse remedies and 
punitive sanctions as the primary means of enforcement. Rather, enforcement options must 
we are suggesting that the legislation make provision for a range ec aL 

of remedies and enforcement measures, many of them ameliorative 

in nature. The options must be diverse enough to address different 

kinds of conduct, and different stages in the pay equity process. 

The behaviour of an employer who wilfully refuses to comply 

with legislation and that of an employer who is uncertain of what 

the statute requires may be addressed through different kinds of 

sanctions. It is necessary to make it clear to all employers, however, 

that it is their responsibility to acquire the skills and knowledge 

required to carry out their obligations, and that there will be 

consequences for failure to do this. 


We think it is necessary to make provision in the statute for a Oversight agencies should 

broad range of sanctions and remedies. In this context, we are have the power to develop 
di that b nferred on the oversight innovative remedies not 

recommending that power be co red o oversig in legislation. 

agencies to fashion innovative remedies as well as to deploy 

those mentioned specifically in the legislation. It should be clear, 

for example, that the oversight agencies can make interim 

dispositions of issues pending a final outcome, that they can 

accord standing in the process to community organizations or 

other parties, and that they have control over their own 

procedures. 


In Chapter 17, we will be setting out a plan for the administrative 
oversight of new pay equity legislation. Several of the agencies we 
describe will have a role in the enforcement of the legislation. 


Canadian Pay Equity Commission 


The agency which we have called the Canadian Pay Equity 
Commission would play a role which emphasizes the provision of 
information and assistance to employers, employees and employee 
representatives so that they can formulate pay equity plans which 
will bring them into compliance with the legislation. We do not 
believe that this orientation to promote, educate and provide 
technical assistance is inconsistent with the possession of the 
authority to make directions which are binding on the participants, 
and which are backed up by access to the more coercive authority 
of other bodies. Neither do we think it incompatible with the 


power to conduct audits and investigations. us 
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sanctions is necessary. 


Capacity to handle 
complaints. 


Capacity to issue 
compliance orders. 
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We are outlining here how we think responsibility for enforcement 
measures ought to be allocated among oversight bodies. We 
would observe, however, that capacity for these remedies and 
sanctions is necessary, whatever administrative structure is 
ultimately put in place. 


i) Complaints 

Though proactive legislation seeks to ensure that all employers 
undertake a systematic process to eliminate wage discrimination, 
it is necessary to provide clear recourse in the event that an 
employer fails to comply with the legislation, or if a dispute arises 
over some aspect of the pay equity process. The legislation 
therefore must make it clear that complaints can be brought to 
the Commission by employees, employee representatives or an 
employer. The Commission may then assess the complaint to 
determine whether it refers to a matter which properly falls 
within the scope of the legislation, and whether it should be 
investigated or disposed of in some other fashion. 


ii) Compliance Orders 


Under section 24 of Ontario’s Pay Equity Act, the review officers of 
the Pay Equity Commission have the power to issue compliance 
orders: 


24. (1) Where a review officer is of the opinion 
that a pay equity plan is not being prepared as 
required by Part li or Part Ill.1, the review officer 
may order the employer and the bargaining 
agent, if any, to take such steps as are set out in 
the order to prepare the plan. 


[es 


(3) If a review officer is of the opinion that there 
has been a contravention of this Act by an 
employer, employee or bargaining agent, the 
officer may order the employer, employee or 
bargaining agent to take such steps to comply 
with the Act as are set out in the order. 


The orders made by review officers may in some cases embody 
the strategies for achieving pay equity which the parties have 
agreed on, or they may represent a determination by the officer 
of what steps must be taken by the parties to bring them into 
conformity with the Act. 


The orders made by review officers may be appealed to the Pay 
Equity Hearings Tribunal by the parties. 
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Section 103 of the Quebec legislation includes the following 
Clause: 


103. If a settlement is reached between the 
parties, it shall be evidenced in writing. 


If no settlement is possible, the Commission 
shall determine the measures to be taken 
so that pay equity may be achieved in 
accordance with this Act as well as the time 
allotted for their implementation. 


We think it would be valuable to endow the Commission with the Commission can decide on 
authority to make orders which determine the approach to pay ea 
equity analysis when the parties are unable to reach agreement, eS ceeaa 

or which identify violations of the statute. The following are 

examples of the kinds of orders which might be used by the 

Commission to assist in the achievement of pay equity: 


> orders which clarify or determine interpretive or technical Types of orders. 
issues which are preventing the parties from reaching 
agreement on a strategy for implementing pay equity; 


» orders requiring the parties to participate in some form of 
dispute resolution or relationship building; 


> orders requiring the parties to provide information for use 
in the process; 


» orders requiring that employees be provided with 
information through posting or other publication; 


» orders requiring participants to take certain kinds of 
training; 


>» orders requiring an employer, employee or bargaining 
agent to take steps to rectify a violation of statutory 
requirements; and 


» orders declaring a job class to be male or female. 


iii) Investigations 


We have suggested that the emphasis in implementing the New Commission should 
legislation be on encouraging collaboration by the parties in BaveuvesUgauve power 
analysing their own workplaces and deciding what needs to be 

done to ensure pay equity. In this context, the parties would be 

encouraged to share the information necessary to this process. 


In instances where it is not possible to create this co-operative 
environment, an oversight agency should have the power to 
obtain the information necessary to ensure compliance with 

the legislation. This should include the power to order the 
production of documents, and to require persons with particular 
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Quebec’s Pay Equity Act - 
reporting requirements. 


Stakeholders reticent about 
regular reporting: needs 
clear justification. 
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information to share that information. An example of a 
description of these kinds of powers is found in sections 34 and 
35 of Ontario’s Pay Equity Act, which provide that review officers 
may 


> enter premises; 


> request the production of documents “or things that may 
be relevant to the carrying out of the duties”; 


> remove documents or other things to be copied; 
> question persons on relevant matters, and 


> obtain a search warrant to enable them to carry out their 
duties under the Act. 


To enable review officers to carry out these functions, there is 
provision that they can obtain a search warrant. 


iv) Reporting 

One adjunct to a number of regulatory regimes is a reporting 
requirement, which places an obligation on those who are required 
to comply with legislation to provide systematic information on the 
steps they are taking to do this. This is one of the requirements of 
the federal Employment Equity Act, and the information provided is 
the basis for the annual reports to Parliament on the effectiveness of 
this statute at meeting policy objectives. 


Section 95 of Quebec’s Pay Equity Act reads in part as follows: 


95. The Commission may, after expiry of the 
applicable time limit fixed in any of sections 37 to 
39, require of an employer that he send to the 
Commission within the time it fixes 


(1) a report describing the measures he has taken 
in order to achieve or, as the case may be, 
maintain pay equity; 


(2) any relevant document or information. 


This section permits the Commission de l’équite salariale [Quebec 
pay equity commission] to put in place a requirement to report 
on the achievement or maintenance of pay equity. 


In our consultation process, we encountered mixed views about 
this kind of systematic reporting requirement. Staff involved in 
the administration of some pay equity legislation expressed the 
view that reports of this kind did not justify the efforts which 
would have to be made by employers to complete them, and 
agency staff to collect and organize them, unless the information 
would be used for some clear purpose. 
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We are of the view that some kind of systematic reporting Reporting provides regular 
requirement does serve a useful purpose as part of a menu of reminders: 
enforcement measures. It provides a regular reminder to employers 

that they do have obligations to achieve and maintain pay equity, 

and ensures that they will have to give some account of their 

progress in this respect. Thought should be given to ways of 

making this a manageable requirement for employers; these could 

include provision for electronic filing, standard reporting forms and 

Staff assistance. At some stages, such as the period when a pay 

equity plan is being formulated, or during the maintenance reviews, 

the requirement could be met by submitting the documentation 

the employer is required to post in the workplace. We have referred 

to this kind of reporting in our description of the elements of the 

pay equity plan in Chapter 7. 


In the United Kingdom, the Code of Practice on Equal Pay formulated UK: Inclusion of pay equity 
by the Equal Opportunities Commission? suggests that information reports in annual reports 
about progress towards pay equity be included as part of the SR ea PI elt 
annual reports of corporations and public sector organizations. 

Although, contrary to the recommendations of the Equal Pay Task 

Force,'° the provisions of the Code were not made mandatory, this 

is an example of how a reporting requirement might be tied into 

the assembly of information by employers for other purposes. 


In France, employers are required to provide annual “social reports” France: Annual “social 
which report on their compliance with a range of social legislation."! oe. 
Such a comprehensive approach would have two advantages: 


» It would permit employers to satisfy one set of reporting 
criteria, rather than having to provide a number of different 
reports under different pieces of legislation. Since, for 
example, employers are already required to submit reports 
under the Employment Equity Act, it would be desirable to 
find some way of harmonizing these reporting requirements 
to avoid duplication of effort. 


» It would permit analysis of the links between different 
legislative enactments which have related objectives. 


A requirement that reports be submitted on a regular basis also Cumulative information 
assists with the creation of a base of information which can be a by planes an ae 
used to monitor the operation of the legislation. Without the pee nei eo ae 
information provided by a regular reporting system of some kind, 

it is difficult to assess the overall success of legislation, or to 

identify aspects of the legislation which are problematic. 


2 Equal Opportunities Commission (EOC). (1997). Code of Practice on Equal Pay. 
Manchester: EOC. 

10 Equal Pay Task Force, supra, note 4, p. xv. 

11 Ariane Tennant. (2002). Pay Equity in Europe: A Comparative Study of European 
Union and Selected National Approaches. Unpublished research paper 
commissioned by the Pay Equity Task Force. 
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Self-audits 
(voluntary measure). 


Regular reviews 
enable employers 
to monitor progress. 


Oversight agency should 
have audit function. 


Follow-up audits encourage 
compliance. 
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The audit approach clearly identifies the various 
elements that may contribute to pay inequities. If an 
external body is using an audit approach to assess 
compliance and conducts such audits in a universal 
manner, it ensures that all organizations are treated 


equally and judged by the same criteria. 


Judith Davidson-Palmer. (2002). Assessing Pay Equity 
Implementation, Monitoring and Enforcement Models. 
Unpublished research paper commissioned by the Pay 
Equity Task Force, p. 11. 


v) Audits 


Audit exercises are a common way of monitoring compliance with 
legislation. One possible version of this is to articulate in the 
legislation the expectation of a self-audit process. This is essentially 
the approach which has been adopted in the United Kingdom, 
where the Code of Practice on Equal Pay is intended to serve as a 
guide for employers as they assess their own pay practices. 


We agree that systematic self-assessment is a vital aspect of the 
enforcement of any pay equity legislation. By taking a clear-eyed 
look at their pay practices and applying clear criteria in this 
process, employers are in a better position to decide what steps 
they must take to fulfill their statutory obligations. By doing it at 
regular intervals, they are able to evaluate the progress they have 
made, and to determine what remains to be done. 


We are not convinced, however, that exclusive reliance on a self- 
auditing process is sufficient. We believe that a comprehensive 
and flexible enforcement package should include some means for 
considering the performance of individual employers in relation 
to others, and of bringing an objective perspective to bear on 
assessing an employer’s compliance with statutory norms. 


We thus believe that a third party—an oversight agency of some 
kind—has a role to play in the audit process. By reviewing the 
performance of organizations according to a common set of 
criteria, an oversight agency would be able to assess the degree 
to which legislation is being observed, identify process or 
interpretive problems with the legislation, and discover whether 
the incidence of compliance varies from one sector to another. 
This auditing system can be particularly useful as a way of 
monitoring continued compliance and maintenance of pay 
equity after the initial pay equity plan has been implemented. 


As we have seen, the Canadian Human Rights Commission has 
established an audit system in relation to the Employment Equity 
Act. The information provided in the annual report for the 
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2001-2002 fiscal year!2 indicated that an initial audit of 235 of 
the 412 employers covered by the Act showed a compliance 
rate’? of only 3 percent, but that the rate had risen to 19 percent 
on the basis of the audits done up until March 31, 2002. The 
projection for the end of the following fiscal year was that there 
would be a compliance rate of 29 percent. Though it is, of 
course, difficult to assess the direct impact of the audit system 
itself on the rate of compliance, it seems likely that it is a 
contributing factor. In support of this, the Commission noted a 
slightly higher rate of compliance among those employers who 
had been the subject of a follow-up audit by the Employment 
Equity Branch. 


There are many ways in which an audit can be conducted. For Audit systems. 
example, the Employment Equity Branch of the Canadian Human 
Rights Commission intends to eventually audit every employer who 
is covered by the legislation, in order to provide a comprehensive 
picture of the degree of compliance. The Ontario Pay Equity 
Commission, which administers legislation covering a very large 
number of employers, initiated an audit process which randomly 
selected a sample of employers; when the process revealed a 
particularly high degree of non-compliance in a particular sector, 
that sector was subjected to a more intensive audit process. 


Comprehensive audits. 


Random audits. 


Another possibility is that the audit done by an oversight agency Audit developed from 
would build on the information reported by employers, and on self-audits. 

the results of the self-auditing process. In this model, an audit 

would be triggered by failure to report, or by shortcomings or 

suspect conclusions in the report. In their submission to the Pay 

Equity Task Force, the Canadian Bankers Association made the 

following suggestion: 


Audits should only be conducted when an employer 
has introduced pay equity for the first time, when 

a routine inspection discloses that bias exists in an 
employer’s compensation system or when an 
employer fails to conduct a self audit in a timely way. 
Employer self audits, conducted according to agreed 
upon criteria, could act as the maintenance tool for 


employers who have achieved pay equity. Self audits 
could provide a framework for assessing their 
compensation policies and procedures on an 
ongoing basis for purposes of pay equity. 


Canadian Bankers Association (CBA). (2002). 
Submission to the Pay Equity Task Force, 
November 2002, p. 4. 


12 Canadian Human Rights Commission. Performance Report — For the Period ending 
March 31, 2002. 
13 It should be noted that the test for compliance in these audits is the absence of 
discriminatory employment barriers, not achievement of proportionate 
representation of disadvantaged groups in the workforce. 405 
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Audit system depends on The specific method of conducting audits would depend on 

resources available. the resources which the oversight agency could devote to them, 
and on practical considerations of information gathering and 
compilation. Whatever format is used, or whatever sampling 
techniques are chosen, it is important that the criteria and 
objectives for the audit be clearly formulated and communicated. 
It is only in this way that an audit can provide credible information: 
on which to base assessments of the effectiveness of the legislation. 


14.1 The Task Force recommends that the new federal pay 
equity legislation provide that the proposed Canadian 
Pay Equity Commission, described in Chapter 17, be 
given the power to: 


> receive complaints from employees, employee 
representatives or employers alleging infractions 
of the legislation; 


> issue compliance orders aimed at supporting the 
achievement of pay equity; 


> investigate complaints, supported by any necessary 
power to summon documents or other information 
and to enter premises; and 


> conduct systematic audits of compliance with the 
pay equity legislation. 


Canadian Pay Equity Hearings Tribunal 


Tribunal should have a full We think it is important that the adjudicative body associated with 
a ee Power pay equity legislation have access to a full range of remedial powers 
; and sanctions, in order to deal with all of the eventualities which 

may arise in administering the legislation. This body will, as we 
intend it, have adequate expertise and credibility to justify granting 
it broad and flexible remedial authority. In this respect, we would 
suggest that the statutory language used to describe this remedial 
authority should not unnecessarily foreclose innovative remedial 
options developed by the tribunal itself in response to a changing 
environment. This flexibility will allow the tribunal the greatest 
scope to formulate remedies which will optimally serve the 
participants in the system. 


i) Ameliorative Remedies 


Remedial options should In keeping with the ameliorative purposes of the statute, this 
geo ae remedial authority should be exercised in a way which will assist 
an exipie. 


employers and their employees to find a way to comply with the 
statute which will reflect their particular circumstances, and will 
give the legislation optimal effect for them. It is difficult to 
specify precisely what all these remedies might be. 
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The parallel of labour tribunals is an instructive one. Labour relations Decisions should promote 
boards and arbitrators, charged with arriving at decisions which ih eh te: ene tte 
not only address immediate issues but also promote and preserve pee pee 

vigorous long-term relationships, have used their remedial authority 

in innovative ways to support these goals. They have formulated 

principles for the award of interim relief, issued instructions for 

the circulation of information considered necessary to reassure 

employees or to correct misapprehensions and, in extreme cases, 

spelled out the terms on which the relationship will continue. 


Without being able to draw up an exhaustive list of what the 
general remedial powers of a tribunal might be, we can say that 
the following should be included: 


» The power to provide authoritative interpretations of 
the statute, accompanying regulations, and any rules, 
guidelines or policies formulated by the Commission or 
by the Tribunal itself. 


» The power to specify steps which should be taken to 
achieve compliance with the statute, including the selection 
of acceptable job evaluation or wage adjustment 
methodologies. 


» The power to determine what constitutes the appropriate 
pay equity unit. 


» The power to determine whether methods of job 
evaluation and comparison or wage adjustment meet the 
appropriate standard of gender inclusiveness. 


» The power to determine whether resources or advice 
proposed for use by the parties will permit them to meet 
the standards required to comply with the statute. 


» The power to direct that the parties participate in dispute 
resolution or relationship-building processes. 


» The power to require that information be produced, posted 
or published, in order to permit the parties to participate 
effectively in the process, or to inform employees. 


» The power to utilize experts, consultants, or dispute 
resolution professionals to assist in making the necessary 
determinations. 


» The power to make directions with respect to the amount 
of the wage adjustments and the period of retroactivity to 
which they will apply. 

This list should include the power to enforce determinations or 
orders made by review officers of the Pay Equity Commission, 
and to consider any issues which are referred by the Commission 
for interpretation or adjudication. 
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We do not think the regime we suggest is based on the premise 
that all employers are seeking ways to avoid complying with the 
statute, or that they are incapable of pursuing the achievement 
of pay equity for their employees with only minimal assistance 
from third parties. We have, however, suggested a legislative 
regime which places the onus on employers to demonstrate that 
their wage patterns do not discriminate against women and it is, 
in our view, useful to provide an oversight agency with remedial 
powers which will support the efforts being made by employers 
to reach the goal set out in the legislation. 


14.2 The Task Force recommends that the new federal pay 
equity legislation provide that the proposed Canadian 
Pay Equity Hearings Tribunal, described in Chapter 17, 
be given authority to formulate a broad range of 
remedial measures aimed at assisting and directing 
employers and employee representatives to achieve 
compliance with the statute. 


ii) Sanctions 


Though we believe the emphasis in enforcing the statute should 
be on providing the parties with the information and the skills 
they need to follow the path to compliance, we also acknowledge 
that, as with any statutory regime, it is necessary to contemplate 
the possibility that not all employers or employees will comply 
with the legislation. 


Tribunal must have We have therefore concluded that it is necessary to provide 
Buy nicy to IE Oss authority to the Canadian Pay Equity Hearings Tribunal to impose 


sanctions. : ; ; 
sanctions for recalcitrance or misconduct on the part of employers, 
employees or employee organizations. 

Key issue: protecting There is one issue for which this is crucially important, and that is 


employees from intimidation 


the matter of protecting employees from intimidation or coercion 
or coercion. 


as they exercise rights or carry out responsibilities under the 
legislation. The employees for whom the statute is meant to 
provide relief are inherently vulnerable, and it is necessary to 
ensure that they are not exposed to intimidation by their 
employers or by other employees when they seek redress 
for discrimination. 


Ontario’s Pay Equity Act. Subsection 9(2) of Ontario’s Pay Equity Act reads as follows: 


9.(2) No employer, employee or bargaining agent 
and no one acting on behalf of an employer, 
employee or bargaining agent shall intimidate, 
coerce or penalize, or discriminate against, 

a person, 
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(a) because the person may participate, or is 
participating, in a proceeding under this Act; 


(b) because the person has made, or may make, a 
disclosure required in a proceeding under this 
Act; 


(c) because the person is exercising, or may 
exercise, a right under this Act; 


(d) because the person has acted or may act in 
compliance with this Act, the regulations or 
an order made under this Act or has sought or 
may seek the enforcement of this Act, the 
regulations or an order made under this Act. 


The Quebec statute authorizes the Quebec pay equity Relief against reprisals. 
commission to apply to the Commission des relations du travail 

[Quebec labour relations board] for appropriate relief in cases 

where there have been reprisals against an employee for 

exercising rights under the Pay Equity Act.'4 Though the remedial 

consequences are not as clear, the risk of retaliation against 

employees is recognized in the Prince Edward Island pay equity 

statute and the Saskatchewan framework.!5 


We are recommending that the statute provide for sanctions Sanctions necessary in cases 
to be imposed against employers, employer organizations, of intimidation, retaliation 
or coercion. 


employees and employee organizations for acts of intimidation, 
retaliation or coercion against employees or others who are 
exercising rights or carrying out responsibilities under the statute. 


14.3, The Task Force recommends that the new federal pay 
equity legislation provide authority to the proposed 
Canadian Pay Equity Hearings Tribunal, described in 
Chapter 17, to award compensation for acts of 
intimidation or reprisal by employers, employees, 
employer organizations or employee organizations 
against employees or others who are exercising their 
rights or carrying out responsibilities under 
the legislation. 


A power to impose sanctions may be appropriate to address not 
only acts of intimidation but also other violations of the statute, 
including fraud or falsehood, bargaining in bad faith, reductions 
of wages, refusal to participate in activities as directed by the 

Commission or the Tribunal, or refusal to otherwise comply with 


14 Quebec. Pay Equity Act, S.Q. 1996, c. E-12.001, s. 107. 


15 Prince Edward Island. Pay Equity Act, R.S.P.E.|. 1988, c. P-2, s. 18; Saskatchewan, 
(1999), Equal Pay for Work of Equal Value and Pay Equity Policy Framework. 
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Power to order 
compensation. 


General issue of 
hurt feelings. 
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directions from the Commission or its review officers or the 
Tribunal. 


We think that a number of sanctions should be available to the 
Tribunal for use to correct behaviour or to provide redress to 

persons injured by misconduct. We are recommending that the 
Tribunal be given the power to impose the following sanctions: 


iii) Cease and Desist Orders 


The power to declare that a statutory violation has occurred and to 
direct that this violation be discontinued is an important element 
in this range of sanctions. In many cases, the identification of 
misconduct and the notice it attracts is sufficient to convince the 
offending party to refrain from further violations. 


If it does not have this effect, it is possible to provide reinforcement 
for this declaration in the form of other sanctions, or by recourse to 
the enforcement powers of the courts, as we will set out shortly. 


iv) Compensation 


Subsection 53(3) of the Canadian Human Rights Act'® provides 
that, when a complaint has been substantiated, the Canadian 
Human Rights Tribunal can make an order of compensation to 
the victim or victims of discrimination. 


In its decision in the case of the Public Service Alliance of Canada 
v. Treasury Board, the Canadian Human Rights Tribunal concluded 
that compensation for hurt feelings—an element of the remedial 
scheme in the case of many other kinds of human rights 
complaints—is not suitable as a remedy in a case of systemic 
discrimination, as it is impossible to assess the weight of such 

an emotional component where the complaint is not based 

on personal conduct towards an individual. 


In that decision, the Tribunal commented: 


We are of the view that an entitlement under 

s. 53(3)(b) of the Act requires an evidentiary basis 
outlining the effects of the discriminatory practice 
for the individuals concerned. An award for hurt 
feelings is personal and is usually awarded in the 
context of direct discrimination. During the course 
of a hearing a tribunal will assess entitlement after 
hearing from individuals about the effects of the 
discrimination upon him or her. [...] In our view, the 
impact of delays giving rise to disappointments, 
frustrations, maybe even sadness or anger, although 
legitimate reactions, do not measure up, in our 


16 Canada, supra, note 1. 
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opinion, to the degree and extent of hurt feelings 
and loss of self-respect that s. 53(3)(b) is directed 
towards remedying. 


The discriminatory practice in this case has its 
genesis in societal attitudes and history, shared by 
both males and females. Attitudes about female 
work are undergoing change with increased 
awareness, education and legislation. The problem 
here is systemic and it has occurred in the 
Employer's pay system. To grant the Commission’s 
and the Alliance’s request would amount to an 
award for hurt feelings, en masse, which is not, 

in our view, what is contemplated by s. 53(3)(b).17 
[Paragraphs 496 and 497] 


We agree with the conclusion that this particular kind of remedy 


is difficult to apply. It must be pointed out, however, that the 
observations of the Canadian Human Rights Tribunal in the 
passage above were made in the context of a complaint-based 
regime. To our knowledge, the possible utility of damages for 
emotional harm in relation to the systemic aspects of wage 
discrimination under proactive pay equity legislation has not 
been examined. It would be necessary to examine the 
implications of this remedy in more detail. 


Dissenting comment of Professor Marie-Thérese 
Chicha regarding hurt feelings: Without referring 
to any particular case, | believe that, in the context of 
a complaint-based regime, hurt feelings can result 
from situations of systemic wage discrimination. 
Testimonies from female workers as well as research 
results indicate that the under valuation of women’s 
work and the refusal of an employer to pay women 
equal pay for work of equal value is a major 
infringement of their dignity and could result 

in entitlement to moral damages. 


It is also important that where a participant in the process is 
harmed by delay in meeting deadlines or other violations of the 
legislation, policies, guidelines or regulations setting out the 
requirements of the process, the proposed Canadian Pay Equity 
Hearings Tribunal is able to award compensation for that loss, 


and to require that the compensation be paid by the party which 


has caused the loss. In this context, for example, the proposed 
Tribunal might order the payment of retroactive wage 


17 public Service Alliance of Canada v. Treasury Board. T.D. 7/98. 


Hurt feelings in the context 
of reprisals or coercion. 
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adjustments with interest in cases where an employer has failed 
to meet the scheduled dates for such adjustments. 


The same cannot be said, however, about the emotional harm 
inflicted on employees who are subjected to reprisals or coercion 
for attempting to exercise their rights under the statute, or in the 
case of certain other kinds of infractions which may inflict loss or 
damage on parties affected by the legislation. We are 
recommending that the Tribunal have the power to order 
compensation for actual loss or damage, including emotional 
harm, occasioned by specific violations of the statute. 


v) Fines 

Paragraph 54(1)(c) of the Canadian Human Rights Act provides 
that, where a complaint is upheld under section 13, which 
prohibits the transmission of hate messages by telephone, the 
Canadian Human Rights Tribunal can order the payment of a 
penalty of up to $10,000. 


The power to impose monetary penalties has been given to 
administrative agencies in restricted circumstances, as this kind of 
punitive measure is generally regarded as being more appropriately 
administered by the courts. In the Canadian Human Rights Act, the 
power to impose a monetary penalty is limited to one particular 
kind of complaint, and is not part of the general remedial arsenal 
of the Canadian Human Rights Tribunal. It should also be noted 
that section 54 requires the Tribunal to make a choice between 
imposing a monetary penalty and awarding compensation to a 
victim; both kinds of orders cannot be made in the same case. 


It is somewhat difficult to anticipate what kind of misconduct 
under a pay equity statute would make the imposition of a 
monetary penalty more appropriate than an order compensating 
a victim or awarding costs to a party to the proceedings. In the 
event that it is appropriate to consider imposing consequences of 
a penal nature for flagrant breaches of the statute, it would be 
possible to pursue a prosecution in a court under the penal 
provisions we recommend below. We are not convinced that the 
power to impose fines would add anything useful to the scheme 
of remedies and sanctions we are outlining here, and we therefore 
make no recommendation with respect to this sanction. 


vi) Directions to Publish or Post Information 


One aspect of the regime of sanctions which has been used 
to effect under collective bargaining legislation is the power of 
a labour tribunal to order that information be posted in the 
workplace or published. In National Bank of Canada v. Retail 
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Clerks International Union,'8 the Supreme Court of Canada held 
that it was improper for the Canada Labour Relations Board to 
order an employer to distribute a letter which could be construed 
as supporting an organizing drive by a trade union; since this 
sentiment was not sincerely held by the employer, it was found 
to be a violation of the right of the employer to freedom of 
speech. The Court also concluded, however, that an order to 
post a notice which contained factual information about a 
proceeding and its outcome was not objectionable. 


Such directions provide a means of informing employees about 
the interpretations which the adjudicating body has given to the 
legislation, advising them of any obligations which have been 
imposed on their employer and assuring them that they do have 
recourse in the event of intimidation or coercion. 


vii) Orders for Costs 


In pursuing its complaint against Treasury Board before the No provision for awarding 
Canadian Human Rights Tribunal, the Public Service Alliance costs Ja. general cases, 
of Canada made an application for an order for the legal costs 

incurred in its representation of union members. The Tribunal 

alluded to a case!? in which legal costs had been awarded to an 

individual complainant as part of an order for compensation for 

loss, an order which had been upheld by the Federal Court of 

Canada. The Tribunal concluded, however, that an order for costs 

was less appropriate in the kind of case in which a trade union 

was representing employees with respect to a complaint of 

systemic discrimination. The Tribunal made the following 

comments: 


The Respondent contends that the s. 53(2)(c) 
provision can only award compensation for 
expenses incurred by the “victim” as a result of 
discrimination. In this case the Respondent 
submits the Alliance is not the victim but 
represents the victim and is paid for its services 
by the union dues to which the complainant 
employees, as well as other employees, are 
required to contribute. [...] 


After carefully considering the arguments, 

having regard to the systemic nature of the 
discrimination, the complexity of these complaints 
and the legal and advocacy role of the Alliance in 
these proceedings, we do not consider an award 


18 National Bank of Canada v. Retail Clerks International Union, [1984] 1 S.C.R. 269. 
19 Canada (Attorney General) v. Thwaites, [1994] 2 F.C. 38. 
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of costs to be appropriate and therefore decline 
to make one.2° [Paragraphs 504 and 507.] 


As with orders for compensation, we think the distinction 
drawn here by the Tribunal is a meaningful one. Where the 
parties have attempted in good faith to address an issue of 
systemic discrimination, and have nonetheless needed the 
assistance of an adjudicative tribunal to clarify issues, there 
seem to us to be good reasons not to award costs. 


Costs may be awarded On the other hand, it would be appropriate, in our view, to 

in the case of harm, empower an oversight agency to award costs where it concludes 

intimidation or bad faith. rap is. - 
that an individual has suffered harm, as might be the case where 
an allegation of intimidation is made, or where delays or other 
complications which add unnecessarily to the expense of the 
proceedings or to the work of the oversight agencies are clearly 
attributable to the conduct of one of the parties. In any case, it 
is important that the statute specify clearly that the agency have 
this authority. 


14.4 The Task Force recommends that the proposed 
Canadian Pay Equity Hearings Tribunal, described in 
Chapter 17, be given the authority to: 


> order that a violation of the statute be discontinued 
and not repeated; 


> order compensation where harm to individuals or 
legal persons can be established; 


> order the disclosure and publication of information; 
and 


> award costs in appropriate and limited 
circumstances. 


Pay Equity Adjudicators 


Adjustication system In Chapter 17, we will be recommending the establishment of a 
oes OMEN SY, system of adjudication, comparable to grievance arbitration under 
ea a collective agreement, which could address in an expeditious 

way disputes on issues of interpretation arising out of a particular 
pay equity plan. 

Adjudicators should have In recent years, the courts have acknowledged the need for 

remedial powers. labour arbitrators to have broad remedial powers to address 

Remedies must support issues relating to the interpretation and application of collective 

continued relations. agreements. In Weber v. Ontario Hydro,2' the Supreme Court of 


Canada found that an arbitrator should have the authority to 


20 public Service Alliance of Canada v. Treasury Board. T.D. 7/98. 
21 Weber v. Ontario Hydro, [1995] 2 S.C.R. 929. 
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fashion remedies which are appropriate to the resolution of any 
dispute which “in its essential character” arises from a collective 
agreement, including the power to award damages and to 
interpret the Canadian Charter of Rights and Freedoms. 


Obviously, the analogy between labour arbitrators and the kind 
of adjudication we propose is not a complete one, as pay equity 
plans are not as comprehensive as collective agreements. The 
comparison with grievance arbitration does, however, draw 
attention to the value of a flexible remedial regime which permits 
the adjudicator to devise remedies which are suitable to a 
resolution of the immediate.dispute. These remedies must also 
support the continuing relationship within which the parties 
must address related issues. 


Just as it is difficult to be too precise about the full range of 
arbitral remedies which may be necessary, it is hard to provide a 
complete catalogue of solutions which a pay equity adjudicator 
might formulate. The description of the authority of these 
adjudicators should, however, be broad enough to permit 

them to make use of remedies like the following: 


» the determination of the gender predominance of new 
job classes; 


» the assessment of value of a newly created job; 


» the approval of anendments to the pay equity plan once 
it has been implemented; and 


» the interpretation of particular terms of the pay equity plan. 


14.5 The Task Force recommends that the new federal pay 
equity legislation provide that pay equity adjudicators 
be empowered to devise flexible and innovative 
remedies in the interpretation and application of pay 
equity plans. 


Prosecutions and Penal Sanctions 


Virtually all regulatory statutes contain provisions which render a Statutory violations are 
violation of the statute an offence, and they prescribe penalties in ine aS incur. fines 
the form of fines or terms of imprisonment. The determination as 

to whether an offence has been committed under the statute is 

secured through a prosecution before a court. 


Although there have been a number of recent examples of 
prosecutions under environmental statutes, for example, 
prosecutions of this kind are relatively rare. The low incidence of 
such prosecutions is attributable to the fact that administrative 
agencies possessing a thorough understanding of the public 
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policies embodied in the statute are considered to provide 
adequate recourse. Administrative agencies have also tended 
to focus on providing compensation for harm rather than 
punishing offenders. 


Penal sanctions for — It is likely, however, that there will be circumstances where a 

Ardhdeanl a leslie aes prosecution in a criminal court and the imposition of penal 

or repeated intimidation. : : , . : 
sanctions would be an appropriate response to persistent flouting 
of statutory requirements, or to repeated instances of 
intimidation or coercion. 


Quebec's Pay Equity Act. Chapter VIII of the Quebec legislation provides a useful model for 
A useful model. such penal provisions:22 


115. Whoever 
1) contravenes [certain sections of the Act] 


2) fails to furnish to the Commission a report, a 
document or information referred to in section 95, 
or furnishes false information, 


3) takes or attempts to take reprisals as described 
in section 107, or 


4) hinders or attempts to hinder the Commission, 
a member or mandatary of the Commission or a 
member of its personnel in the performance of its 
or his duties, 


is guilty of an offence and is liable to a fine of not 
less than $1,000 nor more than $25,000. 


For a second or subsequent offence, the amounts 
set out in the first paragraph shall be doubled. 


116. Any person who aids, encourages, counsels, 
allows, authorizes or orders another person to 
commit an offence under this Act is guilty of an 
offence. A person found guilty under this section is 
liable to the penalty prescribed in section 115. 


117. In determining the amount of a fine, the 
court shall take particular account of the injury 
suffered and the benefits derived from the 
commission of the offence. 


118. Penal proceedings for an offence against this 
Act may be instituted by the Commission. 


These kinds of provisions emphasize that violations of an equity 
statute are not trivial matters, that they are, in fact, viewed under 


22 Quebec, supra, note 14. See also section 60 of the Canadian Human Rights Act, 
R.S.C. 1985 c. H-6. 
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the rubric of criminal behaviour, and represent conduct which is 
inconsistent with important public interests. 


14.6 The Task Force recommends that the new federal pay 
equity legislation provide that violations of the statute 
be defined as offences, and that prosecution and the 
imposition of penal sanctions be a remedy available 
under new pay equity legislation. 


Enforcement by the Courts 


Section 57 of the Canadian Human Rights Act reads as follows: Tribunal order should 
risk have the same effect as 
57. An order under section 53 or 54 may, for the a court order. 


purpose of enforcement, be made an order of the 
Federal Court by following the usual practice and 
procedure, or by the Commission filing in the 
Registry of the Court a copy of the order certified to 
be a true copy.?3 


Such provisions, which have the effect of giving the order of 

a tribunal the same effect as the order of a court, permit the 
tribunal to invoke the considerable enforcement powers of 

the courts. In the case of orders for monetary payments, the 
enforcement of an order by the courts can be carried out by 
following the same processes which are used to enforce judicial 
orders, including seizure and judicial sale of property. If an order 
filed in this manner is not complied with, those for whose benefit 
the order was passed may also initiate contempt proceedings. 


It should be noted that a court which is asked to enforce orders Orders filed with courts 
in this context can only deploy its enforcement powers if it is must be clear and specific. 
clear what is required from the party subject to the order. It is 

therefore important that orders which are filed with the court are 

clear and specific. This is a particularly significant consideration 

where the tribunal has devised a complex remedial solution 

which has a number of interrelated components. 


The issues raised in pay equity proceedings will often result in Enforcement by courts 
orders which address specific aspects of the pay equity process, useful in ensuring 
the responsibility of the participants at various stages, or the comprance: 
requirement to provide particular sums of money. We are 

confident that the enforcement mechanisms available to the 

courts would be of assistance in bringing about compliance with 

such orders. The filing of orders with the courts for enforcement 

may also be useful where particular conduct is at issue, and an 

order has, for example, required the cessation of acts of 

intimidation or has directed parties to act in good faith; in these 

instances, the power of a judge to cite a party for contempt 


23 Canada, supra, note 1. 
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may provide further leverage for the implementation of 
tribunal orders. 


14.7 The Task Force recommends that the new federal 
pay equity legislation provide for the filing and 
enforcement of orders through the Federal Court. 


Conclusion 


We have outlined here a scheme for the enforcement of the 
provisions of pay equity legislation which would provide a 

wide range of remedies and sanctions to address different 
circumstances. In many cases, the most appropriate way to 
pursue the goals of the legislation is through a process of 
information and assistance which will equip the parties with the 
knowledge and skills they need to bring their compensation 
systems into compliance with the statute, and impress upon 
them the social importance of the policies articulated there. 


It is necessary, however, to provide for situations where this 
educational and collaborative process is not successful in 
bringing about the required changes. In this context, the 
legislation must provide remedies and sanctions which will act, 
as incentives for compliance, and, in extreme circumstances, 
constitute punishment for undesirable conduct. 


The remedial catalogue we have laid out here is directed at the 
enforcement of a particular statute dealing with the important 
but limited issue of pay equity. Though we hope that a pay 
equity statute of the kind we are proposing in this report would 
have a positive effect in the correction of wage discrimination, 
we recognize that such legislation does not exist in a vacuum. 
The statutory scheme we are talking about here must be seen 
against a broader context of the measures which must be taken 
by governments and other actors to improve the economic 
status of women and to create an environment in which they 
can, as equal members, reach their full potential as contributors 
to and equal members of Canadian society. The commitment 
which Canada has made in international forums to pursuing 
equality for women, and which has been embodied in Setting the 
Stage for the Next Century: The Federal Plan for Gender Equality,?4 
requires assessment of many factors affecting women, including 
child care, educational opportunity and access to employment. 


Though we think that the enforcement measures we have 
suggested will provide solid support for the implementation of 
legislation devoted to the issue of pay equity, these measures 
would have considerably more resonance in an environment 
characterized by a general commitment to gender neutrality 
and equality for women. 


24 Status of Women Canada (SWC). (1995). Setting the Stage for the Next Century: 
The Federal Plan for Gender Equality. 
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There are two challenges in instituting new pay equity legislation 
which we will be addressing in this chapter. The first is setting 
reasonable target dates for employers to bring themselves into 
compliance with the statute. 


The second of these challenges is clarifying the position of existing 
pay equity plans or systems, and the status of proceedings which 
are going forward under section 11 of the Canadian Human Rights 
Act (CHRA). 


Target Dates and Timelines 


The problem of setting appropriate targets for the completion 
of the pay equity process is a serious one, and has presented a 
dilemma to those formulating pay equity legislation. 


The PSAC recognizes that timetables must be flexible 
so that small, medium and large employers at 

different stages in pay equity expertise are not faced 
with unrealistically short, or unnecessarily long, time 


frames within which to identify and implement a pay 
equity plan. 

Public Service Alliance of Canada (PSAC). Final submission 
to the Pay Equity Task Force, November 2002, pp. 8-9. 


In many instances experience suggests that the pay equity process 
will reveal a relatively small wage gap which must be addressed by 
the pay equity plan. In other instances, however, there may be a 
sizeable wage gap between male and female jobs, and the cost to 
an employer of making adjustments may be considerable. Pay 
equity legislation typically removes the option for employers to 
reduce wages in order to eliminate discrimination, and therefore 
the cost of making wage adjustments must be met by adding to 
the wage bill. 


However, it must be remembered that the need for these 
adjustments arises from wage practices which have been identified 
as discriminatory. Employees and their representatives argue that 
the financial burden of this discrimination has already been borne 
by female workers, and that they should not be required to defer 
their full wage adjustments for a further indeterminate period just 
to accommodate the concerns of employers. As the Canadian 
Labour Congress put it straightforwardly in a submission to the 
Task Force: 


Two challenges in instituting 
new pay equity legislation. 


Setting appropriate targets 
for the pay equity process. 


Wages cannot be reduced to 
eliminate discrimination. 


Discriminatory wage 
practices. 
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Employers in this jurisdiction have been under an 
obligation not to discriminate in the matter of wages 
for over twenty-five years. Once a pay equity gap is 


identified, it must be closed—in short order. We do 
not support a lengthy period for closing the gap. 


Canadian Labour Congress (CLC). Final submission to the 
Pay Equity Task Force, November 2002, p. 9. 


Approach in Ontario 
and Quebec. 
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The Confédération des syndicats nationaux (CSN) also points 
out in its submission that other benefits such as employment 
insurance and pensions are linked to wages, and argue that it 
is unreasonable to permit long delays in correcting the level 
of these benefits. ! 


The legislation adopted in Ontario and Quebec illustrates two 
different approaches to resolving this issue. 


Ontario’s Pay Equity Act? includes the following provision in 
section 13(4): 


13. (4) The first adjustments in compensation 
under a pay equity plan are payable as of the date 
provided for in clause (2)(e) and shall be such that 
the combined compensation payable under all pay 
equity plans of the employer during the twelve- 
month period following the first adjustments shall 
be increased by an amount that is not less than 
the lesser of, 


(a) 1 per cent of the employer’s payroll during 
the twelve-month period preceding the first 
adjustments; and 


(b) the amount required to achieve pay equity. 


Section 13(5) goes on to provide that adjustments should be 
made on the anniversary date of the first adjustments, and that 
the total for each of these adjustments under all pay equity plans 
of the employer is also capped at 1 percent of payroll. 


These provisions are open-ended; that is, the 1 percent cap 
continues to apply for as long as it takes to close the wage gap. 
Similar capping provisions were contained in legislation in 
New Brunswick? and Prince Edward Island.* 


1 Confédération des syndicats nationaux (CSN). Submission to the Pay Equity Task 
Force, June 2002. 


2 Ontario. Pay Equity Act. R.S.O. 1990. c. P. 7. 
3 New Brunswick. Pay Equity Act. R.S.N.B. 1973, c. P-5.01. 
4 Prince Edward Island. Pay Equity Act, R.S.P.E.|. 1988, c. P-2. 
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The Equal Pay for Work of Equal Value and Pay Equity Policy Saskatchewan framework. 
Framework® in Saskatchewan states that adjustments are to be 

“guided by government's fiscal framework” but are to be at least 

1 percent of payroll for the affected group per year. The 

Framework does not include a mandatory timeframe for 

completing salary adjustment implementation. The Compensation 

Review Committee is responsible for ensuring the integrity of the 

pay equity project by recommending that wage adjustments be 

implemented within a three-to five-year timeframe, depending on 

feasibility and subject to fiscal constraints. 


In Manitoba, section 7(3) of the Pay Equity Act® provided an Manitoba's approach. 
annual cap of 1 percent of payroll; it also provided that this cap 

apply over a period not exceeding four years. The effect of this 

was effectively to limit pay equity settlements to a maximum of 

4 percent of payroll, although the wage gap attributable to 

discrimination might in fact exceed this amount. A challenge to 

the constitutionality of the provision in the Manitoba legislation 

was successful in the case of Manitoba Council of Health Care 

Unions v. Bethesda Hospital.” In that case, the Manitoba Court 

of Queen’s Bench said: 


Section 7(3) is discriminatory in that it legislatively 
sanctions the continued payment by the employer 
to persons performing “women’s work” of salaries 
that are less than equivalent. 


The constitutionality of other provisions, such as the capping 
provisions, which allow for the phasing in of pay equity 
settlements, has not itself been challenged, and there has 
thus been no judicial discussion of what time frames are 
regarded as reasonable for the achievement of pay equity. 


The Quebec legislature took a quite a different approach to 
this issue. Section 37 of the Pay Equity Act® reads as follows: 


37. The adjustments in compensation required to 
achieve pay equity must be determined or a pay 

equity plan must be completed within four years 

of the coming into force of this chapter. 


Section 38 provides that, in a case where proxy comparisons will 
be used, the pay equity plan must be completed either within 
the four years specified in Section 37, or within two years of the 


5 Government of Saskatchewan, 1999. 
6 Manitoba. Pay Equity Act. C.C.S.M., c. P13. 


7 Manitoba Council of Health Care Unions v. Bethesda Hospital, (1992), 88 D.L.R. 
(4th) 60 (Man. Q.B.). 


8 Quebec. Pay Equity Act. R.S.Q. 1996, c. E-12.001. 
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coming into force of any special regulation regarding this 
process, whichever is later. 


Section 70 of the Pay Equity Act? provides that: 


70. Adjustments in compensation may be spread 
over a maximum period of four years. 


Where adjustments in compensation are spread 
over time, the instalments must be annual and 
equal in amount. 


Section 71 provides that, if the adjustments are not made 
according to this timetable, interest will be paid on unpaid 
adjustments. Section 72 gives the Commission de |’équité salariale 
[Quebec pay equity commission] some flexibility in applying these 
provisions where an employer can demonstrate that adhering to 
the timetable will result in hardship: 


72. The Commission may, subject to the conditions 
it determines, authorize an employer who shows 
that he is unable to pay the adjustments in 
compensation to extend by a maximum of three 
years the period over which the adjustments 

are spread. 


The Commission may, however, where it has 
reasonable grounds to believe that the financial 
situation of the employer has improved, order 
payment of the adjustments or determine new 
terms and conditions. 


The Commission may, for such purposes, require 
of the employer that he furnish any document or 
information and that he report on any steps he has 
taken to obtain a loan from a financial institution. 


Discrimination cannot be In our discussions with them, representatives of employees 

corrected overnight. acknowledged that entrenched patterns of wage discrimination 
cannot be corrected overnight. They also recognized that the 
process of analysing jobs and attaching value to them is a complex 
one which may take some time to complete. On the other hand, 
they expressed their concern that women workers should not be 
asked to go on bearing the cost of a discriminatory wage structure 
any longer than absolutely necessary. They also stated that any 
flexibility in the time lines established should not provide a refuge 
for recalcitrant or dilatory employers. 


9 Ibid. 
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[TRANSLATION] The law must specify a realistic 
and mandatory timetable for the process and the 
implementation of wage adjustments. 


We recommend that these provisions require 
employers to implement the pay equity process 
without waiting to the last minute. 


[...] 


In the spirit of the right to pay equity, it is 
important that employers correct inequities as 
rapidly as possible. 

Fédération des travailleurs et travailleuses du Québec 


(FTQ). Submission to the Pay Equity Task Force, 
April 2002, p. 10. 


Clear timelines must be established within which pay 
equity must be achieved. This includes set time 
frames for education, establishment, working with 
employees, dispute resolution and payouts. Clear 
penalties must be set out for a failure to meet any 
such obligation, or there will be no incentive to fulfill 
these obligations. 


British Columbia Federation of Labour (BCFL). Submission 
to the Pay Equity Task Force, May 2002, unpaginated, 
see section “How will proactive pay equity work?” 


Though we have emphasized that the entitlement to equal pay Entitlement to equal pay for 
for work of equal value is a fundamental human right, we work of equal value is a 

; ; ere ete. fundamental human right. 
recognize that the correction of wage discrimination must be 
approached in a functional and practical way. In this respect, 
we think that the model set forth in Quebec’s Pay Equity Act 
has much to recommend it, for the following reasons: 


» Section 37 sets a clear target date for all employers to 
complete the pay equity process, and thus establishes 
clear parameters within which the pay equity process 
will be conducted. 


> Though the length of time which is specified may be open 
to debate, a time frame of three years seems to us to make 
reasonable provision for the completion of a pay equity plan. 


» Section 70 makes allowance for the phasing in of pay 
equity adjustments, but, unlike the Ontario legislation, 
establishes a final horizon by which these adjustments must 
be finalized. This seems to us to be a good way of ensuring 
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Federal Contractors Program 
(FCP). 
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that discriminatory wage practices will come to an end 
within a finite period of time without placing unreasonable 
pressure on an employer. 


> Section 72 creates a degree of flexibility for the oversight 
agency to permit additional time to an employer for whom 
this timetable would create genuine hardship. Rather than 
creating a protracted timetable for all employers, this places 
the onus on an employer to demonstrate why it is impossible 
under the employer's particular circumstances to meet the 
statutory targets. 


The Quebec legislation also provides that the first payment is to 
be made when the employer posts the final schedule showing the 
required adjustments. We think that the legislation should specify 
that the first wage adjustment is to be paid at this time. 


We are cognizant of the fact that it will take some time for the 
oversight agencies to implement the policies, rules and instruments 
which will make it possible for employers to carry out their 
obligations under the statute. We are therefore suggesting—again 
borrowing from the example of Quebec—that the period of three 
years designated for the preparation of pay equity plans commence 
one year after the statute comes into effect, to allow time for the 
start-up phase of the oversight agencies which we describe in 
Chapter 17. 


Given that we have recommended that federal contractors be 
brought within the scope of the legislation through the Federal 
Contractors Program (FCP), it is necessary for the statute to indicate 
how the time frames will apply to those employers. We are 
recommending that the same timetable should be used for FCP 
employers, beginning with the date the contract is entered into. 


15.1 The Task Force recommends that the new federal pay 
equity legislation provide that: 


» all employers must complete their pay equity 
plans in a specified period of three years, this 
period to begin one year after the legislation comes 
into force; 


» each adjustment should be at least 1 percent of 
payroll, with the final adjustment the equivalent 
of any remainder; 


» pay equity adjustments may be phased in over 
a period not to exceed three years, the first 
adjustment to be made at the time the employer 
posts the final pay equity plan showing the schedule 
of adjustments; 
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» the oversight agencies, described in Chapter 17, 
may permit an employer up to two further periods 
of one additional year for the payment of wage 
adjustments if the employer can demonstrate that 
more rapid payment will cause undue hardship; and 


» employers governed by the Federal Contractors 
Program are required to adhere to the same 
timetable, beginning with the date their contract 
is entered into. 


The advantage of specifying time frames in the way we have 
suggested is that it makes clear to the parties that they must 
institute the process of formulating a pay equity plan in an 
expeditious fashion. This schedule does, however, foresee that 
there will be a considerable amount of activity required for both 
the participants and the oversight agencies proposed in Chapter 
17 during the period during which plans are being formulated. 


One of the implications of this is that consideration should be Oversight agencies require 
given to providing oversight agencies with additional resources sufficient resources. 

over this critical period to ensure that they can assist the parties 

appropriately as well as making any determinations concerning 

issues over which disputes arise. 


15.2 The Task Force recommends that the new federal pay 
equity legislation provide oversight agencies with 
additional resources for the period specified in the 
legislation for the formulation of pay equity plans by 
all employers. 


It was pointed out to us in our discussions with stakeholders that Development of pay equity 
creating a clear deadline for the completion of pay equity plans Day deanna eect 
does not ensure that employers will set about the process of the legislation. 
formulating their plans in an expeditious manner. It is, in our 

view, important that the process begin as early as possible in the 

period allowed for the preparation of pay equity plans, in order 

to permit sufficient time for discussion and, if necessary, revision 

of the plans. We are therefore suggesting that the legislation 

require that employers embark on the process no later than 

one year after the statute comes into force. 


We also think that employers should be required to report on Employers should report 
a regular basis during the period specified in the legislation on a regular basis. 
concerning their progress towards the formulation of a pay 

equity plan. This would be helpful to participants, in our view, 

as it would be a reminder of the obligation to have the plan 

completed within time limits, and would permit the oversight 

agencies to identify any problems which have surfaced in the 

process of putting together a plan. Though such frequent reports 
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may not be necessary once a plan has been put in place, we 
think that, at this stage, the reporting requirements would help 
to establish a structure for the process of pay equity analysis. 


15.3 The Task Force recommends that the new federal pay 
equity legislation require that employers commence 
the process of preparing a pay equity plan no later than 
one year after the legislation comes into force, that 
they be required to report annually on their progress 
towards formulating a pay equity plan during the 
period specified in the legislation for this phase, and 
that they also be required to report annually during the 
period when wage adjustments are being made. These 
reports may take the form of any posting which the 
employer is required to make at any stage of the 
process. 


Recommendation 15.3 


Dissenting recommendation by Professor Marie- 
Thérése Chicha, Member, Pay Equity Task Force. 


In my opinion, if the oversight agencies are to work 
effectively, it is imperative that they receive reports on 
the pay equity plans and on the maintenance of the 
results. The reports to be submitted to the oversight 
agencies consist of the three successive postings 
required during the development of the pay equity 
plan as well as the postings required during the 
maintenance of pay equity. In my opinion, an 
obligation which requires employers to remit annual 
reports during the four years it may take to develop 
the pay equity plan and during the three years over 
which the pay adjustments are made may prove 
burdensome for both employers and the proposed 
Canadian Pay Equity Commission. 


This is why | recommend changing Recommendation 
15.3, as follows: 


All employers are required to begin developing 
their pay equity plans within a year of the coming 
into effect of the proposed legislation. All 
employers are required to send the proposed 
Canadian Pay Equity Commission all the postings 
provided for by the legislation, as recommended 
in Chapters 8 and 13, as soon as these postings 
are displayed in their establishments. 
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Monitoring 
We have recommended that the new legislation require pape» should Sales 
employers to report on their progress towards the formulation PeviQNAsOh pa anawabiens- 


and implementation of a pay equity plan. We are of the view 
that the legislation should also provide for the regular review 
and, if necessary, amendment, of pay equity plans once they 
have been put in place. In Chapter 13 of this report dealing with 
the maintenance of pay equity plans, we have discussed in detail 
the requirements which should be put in place to ensure that 
plans are systematically reviewed and updated. In that chapter, 
and in other parts of the report, such as Chapter 6, which 
examines successorships, we have described the kinds of changes 
in circumstances—major alterations to corporate structure, or the 
elimination or addition of job classes, for example—which may 
necessitate review and, possibly, amendment of an existing plan. 
A complaint to an oversight agency might also trigger such a 
review. Even apart from these specific occasions for review, we 
would favour instituting a regular review process. 


15.4 The Task Force recommends that the new federal pay 
equity legislation require that an employer review the 
pay equity plan at a prescribed interval of three years, 
communicate the results of this review to employees 
with an opportunity for their response, and report to 
the proposed Canadian Pay Equity Commission, 
described in Chapter 17, on the results of this review; 
and that a report concerning a review triggered by a 
complaint or a change in circumstances be accepted as 
meeting this requirement. 


Transition 


A second issue which must be addressed is the determination of the Transition period 
status of pay equity settlements which have already been reached, ls important. 
through litigation under section 11, by voluntary agreement, or in 

compliance with pay equity legislation in other jurisdictions. It is 

also necessary to consider the status of proceedings which are 

currently going on. This was not really an issue in the case of the 

Ontario legislation, because there had not been any recognized pay 

equity process prior to the passage of the Pay Equity Act. In Quebec, 

however, some pay equity settlements had been reached, and there 

had been some litigation citing the equal pay provisions of the 

Quebec Charter of Human Rights and Freedoms, so it was necessary 

that pay equity legislation give some indication of the status of 

these settlements. 
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Chapter IX of Quebec's Pay Equity Act addresses the status of pay 
equity plans completed prior to the coming into force of the Act: 


Requirements 


119. A pay equity or relativity plan completed 
before 21 November 1996 is deemed to have 
been established in accordance with this Act if it 
includes 


1) an identification of job classes and an indication 
of the proportion of women in each job class; 


2) a description of the methods and tools used to 
determine the value of job classes and a value 
determination procedure having taken into 
account such factors as required qualifications, 
responsibilities, the effort required and the 
conditions under which the work is performed; 
and 


3) a method for valuating differences in 
compensation. 


Job class comparison 


In addition, the plan must have allowed each 
predominantly female job class to be compared 
with predominantly male job classes. 


Discrimination 


The employer must have ensured that no element 
of the pay equity or relativity plan discriminates on 
the basis of gender and that all elements are 
applied on a gender-neutral basis. 


Requirements 


The same applies to a pay equity or relativity plan 
in progress on 21 November 1996, if on that date 
it also meets either of the following conditions: 


1) the plan is completed in respect of at least 50 
percent of predominantly female job classes 
concerned; or 


2) the determination of the value of job classes 
has begun. 


Chapter IX further requires that employers who wish to take 
advantage of these deeming provisions must provide a report to 
the Quebec pay equity commission to demonstrate that the plan 
meets the requirements. The Quebec pay equity commission is 
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then to determine whether the plan described in this report does 
actually meet these criteria. 


On the face of it, this provision seems to articulate a practical Transition provisions in 
way of testing whether plans which have already been put in Quebec legislation are 
place meet the objectives of pay equity legislation without estaba fa | 
requiring that these employers go through the entire process 

again. Yet these provisions of the Quebec legislation have been 

very controversial, and have been seen by labour organizations 

and employee representatives as a means by which employers 

can evade their obligations under the Act. The following 

comment of a Quebec labour organization is representative 

of these views: 


[TRANSLATION] The impact of pay equity legislation 
must not be compromised by providing loopholes for 
employers as is the case with Chapter IX of the 
Quebec statute. This chapter of the Act, which deals. 
with exceptions, has permitted a very large number 
of employers in all industrial sectors to evade their 


obligation to implement pay equity in Quebec. [...] 
Without having the actual figures, we estimate that 
almost one woman worker in two in Quebec is 
excluded from the application of the Act. 


Fédération des travailleurs et travailleuses du Québec 
(FTQ). Submission to the Pay Equity task Force, 
April 2002, p. 7. 


A number of trade unions expressed their opposition to Chapter IX 
of the Quebec legislation by bringing a constitutional challenge 
before the Quebec Superior Court. In early 2004, the Court found 
that Chapter IX is inconsistent with the stated purpose of the pay 
equity statute, and that it constitutes a violation of section 15 of the 
Canadian Charter.'° On February 5, 2004, Quebec’s Attorney 
General announced that the judgment would not be appealed. 


It is difficult to determine all of the reasons behind the dissatisfaction 
with this aspect of the Quebec legislation. However, references were 
made to the passivity of the Quebec pay equity commission in 
ensuring that employers apply the criteria of the Pay Equity Act 
rigorously to these established pay equity plans, and in taking 

due care in verifying that these plans meet the standards set out 
in the legislation. 


10 Syndicat de la fonction publique v. Procureur général du Québec, [2004] 
Oy, nen. Ale 
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Pay equity must be 
taken seriously. 


Many employers have 
taken steps to implement 


pay equity. 
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It also appears that the reference in section 119 of the 

Quebec statute to “relativity plans” allows employers to put 
forward for consideration plans which have not been formulated 
according to criteria appropriate to pay equity. We would not 
recommend that the statute contain any reference to such 
“relativity plans.” 


Section 119 of the Quebec statute permits the approval of pay equity ° 
plans which are “in progress” at the time of the coming into effect of 
the statute. It is our view that, even though this part of section 119 
limits this approval to cases where the plan is “completed in respect 
of at least 50 percent of predominantly female job classes” and the 
“determination of the value of job classes has begun,” this “in 
progress” provision creates too much uncertainty. 


The premise underlying the passage of any new pay equity 
legislation in the federal jurisdiction would be that it is needed 
to ensure that the objective of achieving pay equity is taken 
seriously and that the methods followed in combating wage 
discrimination can meet the overarching standard of gender 
inclusiveness. In order to ensure that the statute has uniform 
application and effect, it is necessary to ensure that all 
compensation practices and wage structures are assessed 

for their compliance with such standards. 


On the other hand, many employers under federal jurisdiction 
have put considerable effort and invested significant resources 
to carry out pay equity analyses and the implementation of pay 
equity settlements. In some cases this is the result of voluntary 
initiatives. In other cases, it has been influenced by litigation 
under section 11. In the course of this process, a number of pay 
equity settlements have been subjected to close scrutiny by third 
parties—tribunals and courts—which have commented, often at 
length, on their compatibility with tests of gender inclusiveness 
and the concept of pay equity. 


The establishment of a new regulatory regime for 
pay equity should not mean that all employers under 
federal jurisdiction must develop new pay equity 
plans. Many federally regulated employers have been 
committed to pay equity for 25 years and have well 
established, gender neutral systems in place that are 
the result of previously developed plans, as well as 
much effort. 


Canadian Bankers Association (CBA). Submission to the 
Pay Equity Task Force, November 2002, p. 6. 
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It is important, in our view, that pay equity plans in all federally- 
regulated workplaces ultimately comply with the standards 
required by the new legislation. The scheme we are proposing 
sets out a process for ensuring these standards are met, and, 
furthermore, that they are maintained. We have outlined criteria 
for the assessment of pay equity plans, emphasized the need 

to be alert to possible gender bias, and provided for employee 
participation in the process. We do not favour the inclusion of a 
grandfather clause which would prevent or undermine the critical 
assessment of whether particular pay equity plans are in full 
compliance with the legislation. 


We are recommending that all employers should be required to AW employers (iist 
: syne follow the same process 
follow the process set out in the statute for establishing a pay for establishing a pay 


equity plan, in order to test whether their existing plan can satisfy equity plan. 
the requirements of the statute. It is also the only effective way of 

setting a consistent baseline for the measurement of whether plans 

are being maintained. In the event that an existing plan has 

been formulated in a way which is effective to deal with wage 

discrimination, it should be a relatively straightforward matter 

to demonstrate that it meets the demands of the statute. 


Since section 11 came into effect in 1977, there has been 
considerable discussion by the Canadian Human Rights Tribunal 
and by the courts of issues which may have continued relevance 
to the understanding of the new legislation. Where this is the 
case, this jurisprudence may provide useful guidance to the 
parties as they continue to make progress towards achieving 
pay equity. 

15.5 The Task Force recommends that the new federal pay 
equity legislation provide that where there has been a 
decision of the Canadian Human Rights Tribunal 
concerning any issue, or a final disposition of an issue by 
the Federal Court of Appeal or the Supreme Court of 
Canada, the disposition of that issue should be accepted 
by the new proposed pay equity oversight agencies, 
described in Chapter 17, insofar as it is consistent with 
the provisions of the new legislation; where, however, 
the ruling or decision concerns only part of the workforce 
covered by a pay equity plan, it should be viewed as 
authoritative only for aspects of the plan to which it is 
directly relevant. 


A further issue arises concerning applications and disputes which 
are pending before the Canadian Human Rights Commission, the 
Canadian Human Rights Tribunal or the courts. In some instances, 
these cases have been under consideration for a number of years, 
and have required the parties to devote considerable time and 
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New legislation must include 
consistent criteria. 


Compensation systems of 

all employers must satisfy 
the requirements of any new 
legislation. 
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resources to the analysis of the issues involved. The parties involved 
in these cases have an understandable concern that the status of 
these proceedings be clarified. 


On the one hand, the participants are undoubtedly concerned 
about having these onerous and expensive proceedings come to 
naught, and we have some sympathy for this position. On the 
other hand, it is important for a new statutory regime to be able ° 
to develop consistent criteria and interpretive approaches. The 
parties themselves may find it preferable to work within the new 
statutory framework. 


The parties may, of course, elect to continue with the proceedings 
they have started, subject to the consideration that some issues 
which have been raised may be rendered moot by new legislation. 
This may be an attractive option where the proceedings are close to 
completion. In the event the parties elect to continue with the 
proceedings, the ultimate disposition of the issues would be subject 
to the same provisions we have recommended earlier to deal with 
proceedings which are already complete; the disposition of these 
issues, at least insofar as it appears to be consistent with and 
relevant to, the new legislation, would be the basis for approving 
the pay equity plan. 

On the other hand, the party which has commenced the 
proceedings may choose to abandon them on the grounds that 
the new legislation provides more effective or more expeditious 
recourse. 


In either case, these avenues would not be closed to the parties 
by the passage of new legislation. 


The shift from one statutory regime to another is always difficult, 
and it will be particularly complicated in this case because of 

the protracted nature of the proceedings which have taken place 
under section 11, and the investment which has been made in 
pursuing the issues which have been the grounds for those 
proceedings. It is possible that a significant part of the information 
gathered and the lessons learned about particular issues may fit 
well within the context of the new legislation, and we would 
expect that new oversight agencies would permit the parties to 
make use of this experience in an efficient and constructive way. It 
is necessary to ensure, however, that the compensation systems of 
all employers can satisfy the requirements of the new legislation, 
and litigation which has been conducted in a different statutory 
context may be of limited assistance in this changed environment. 


There may be complaints filed under section 11 which are being 
investigated by the Canadian Human Rights Commission at the 
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time new legislation comes into force. Rather than require that a 
new investigative process be commenced, we are recommending 
that the investigation be completed by the CHRC and the results 
communicated to the oversight bodies which are proposed to 
administer the new statute. 


15.6 The Task Force recommends that the new federal pay 
equity legislation provide that in the event a complaint 
is under investigation by the Canadian Human Rights 
Commission, this investigation proceed to a conclusion. 
In the event there is a recommendation to refer the 
complaint for adjudication, it would be referred to the 
proposed Canadian Pay Equity Hearings Tribunal 
described in Chapter 17. 
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Chapter 16 - Pay Equity and 
Collective Bargaining 


In this chapter, we will be considering the complex issue of 
whether pay equity legislation can be compatible with the 
institution of collective bargaining, which affects many workers in 
the federal jurisdiction. Though trade unions have in a number of 
cases taken the lead in pressing claims for pay equity on behalf of 
the workers they represent, the current structures and legal 
frameworks of collective bargaining have some limitations as a 
foundation for a comprehensive attack on wage discrimination. 


We will be looking at the basic features of the Canadian 
collective bargaining system, and considering how this system 
might dovetail with desirable changes in pay equity legislation. 
We will also be considering the respective roles which may be 
played by unions and employers, and the implications these roles 
may have for collective bargaining as it now exists. 


By any measure, organized women are notably better 
off than their non-union counterparts. 


Anne Forrest. (2003). After the Pay Equity Award: Can 
Collective Bargaining Maintain Equal Pay for Work of Equal 
Value? Unpublished research paper commissioned by the 
Pay Equity Task Force, p. 3. 


Collective bargaining has been an important vehicle for Canadian Collective bargaining - 
workers to improve their economic status, and to gain some important vehicle for 
measure of influence with their employer over the determination omnes’: 

of their terms and conditions of employment. There is a clear 

differential in wages between workers who are represented by trade 

unions and those who are not, though this differential narrows 

somewhat during downturns in the economic cycle. Studies have 

been done which also indicate that unionization has the effect of 

reducing the difference between the wages of male and female 

workers covered by a collective agreement.' For example, using 

1997 data on the overall wage gap, a recent study showed that 

unionized women earned 86.6 percent of the hourly wages of 

unionized men, in contrast to the picture in the non-union sector, 

where women earned only 76.5 percent of men’s wages. 


1 See, for example, Anne Forrest. (2003). After the Pay Equity Award: Can Collective 
Bargaining Maintain Equal Pay for Work of Equal Value? Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 6. 


2 Marie Drolet. (2001). The Persistent Gap: New Evidence on the Canadian Wage Gap. 


Statistics Canada, Analytical Studies Branch, Research Paper Series No. 157, p. 28. 435 
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Canada — Common features 
of collective bargaining. 


Independent labour 
tribunals. 


Right to organize. 
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Canadian Collective Bargaining System 


The basic premise of the legislative regime related to collective 
bargaining is that workers should be permitted to pool the 
bargaining strength they possess as individuals so that they can 
deal with their employer on a more even footing. Given the legal 
restrictions surrounding the traditional contractual relationship 
between employers and their individual employees, it was 
necessary to put in place a legislative framework which would 
permit and support a relationship founded on collective, as 
opposed to individual, action by employees. 


The distinctive legislative framework in place in North America 
emerged first in the United States in the 1930s with the passage 
of the Wagner Act in 1935, and appeared in Canada in the 1940s. 
Constitutionally speaking, Canadian collective bargaining law falls 
within the jurisdiction of the provinces, with the exception of 
legislation covering those employees in the federal jurisdiction 
whose interests are the subject of this report. Though there are 
variations in the legislation from jurisdiction to jurisdiction, there 
are important common features of collective bargaining legislation 
in Canada: 


> Decision making by independent labour tribunals. Under 
collective bargaining legislation in Canadian jurisdictions, 
decisions concerning the interpretation and application of 
collective bargaining legislation are made by independent 
tribunals whose members include representatives of 
employees and employers, along with people who are 
neutral as regards these interests. In the federal jurisdiction, 
the Public Service is governed by the Public Service Staff 
Relations Act,3 which is administered by the Public 
Service Staff Relations Board. Other employers under 
federal jurisdiction are covered by the Canada Labour Code, 
Part 14 which is administered by the Canada Industrial 
Relations Board. 


> Right to organize. Canadian collective bargaining legislation 
permits employees to make the choice to be represented by 
a trade union for the purpose of bargaining collectively with 
their employer. This choice allows them to maximize their 
economic influence on their employer. It also gives these 
employees an ability to help to determine the conditions 
and rules under which they work. 


3 Canada. Public Service Staff Relations Act. R.S.C. 1985, c. P-35. 
4 Canada. Canada Labour Code. R.S.C. 1985, c. L-2. 
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Collective bargaining is not simply an instrument for 
pursuing external ends, whether these be mundane 
monetary gains or the erection of a private rule of 
law to protect the dignity of the worker in the face 
of managerial authority. Rather, collective bargaining 
is intrinsically valuable as an experience in self- 
government. It is the mode in which employees 
participate in setting the terms and conditions of 
employment, rather than simply accepting what 
their employer chooses to give them (which, if the 
employer happens to be benevolent, may be just as 
generous compensation, just as restrained 
supervision). 


Paul Weiler. (1980). Reconcilable Differences: New col 


in Canadian Labour Law. Toronto: Carswell, p. 33. 
eee 


> Appropriate bargaining unit. The means of measuring APPrOpNate patgatning Unit. 


whether employees have asserted their choice to be 
represented by a trade union is the concept of the 
appropriate bargaining unit. A group of employees defined 
by the criteria of coherence and common interest is the 
constituency which is used to determine whether a majority 
of employees favour the use of the vehicle of collective 
bargaining to settle their terms and conditions of 
employment with their employer. 


> Exclusive representation. If a trade union is successful in Exclusive representation. 
demonstrating that it enjoys the support of the majority of 
the employees in an appropriate bargaining unit, it can 
become certified to represent that group of employees. 
This confers on the trade union legal! status as the exclusive 
representative of that group of employees for the purpose 
of determining the terms and conditions of employment for 
the employees, and it is not open to the employer to deal 
with the employees separately, or to recognize any different 
representatives of the employees. 


» Duty to bargain. One of the most significant features of Duty to bargain. 
post-war collective bargaining law is the imposition of a 
legal duty on the employer and the trade union to bargain 
in good faith with a view to reaching an agreement. This 
does not presuppose any particular outcome, but it does 
require an employer to engage in a serious process of 
negotiating in an effort to reach a settlement. 
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Restrictions on > Restrictions on industrial action. To counterbalance the 

spices legal status granted to trade unions and the duty imposed 
on employers to bargain in good faith, Canadian 
legislatures, including Parliament, imposed restrictions 
on the use of economic weapons as a means of achieving 
collective bargaining goals. In the federal jurisdiction as well 
as elsewhere, these restrictions include provisions which 
prohibit strikes during the life of a collective agreement 
and require the use of a grievance adjudication mechanism 
instead. Between collective agreements, the legislation 
limits the use of the weapons of strike and lock-out by such 
means as mandatory strike votes, and requirements to use 
mediation or other kinds of dispute resolution prior to or 
instead of strikes and lock-outs. 


Duty of fair representation. > Duty of fair representation. Under Canadian collective 
bargaining legislation, trade unions are given exclusive 
representational rights on the basis of majority support 
in a defined unit of employees. To ensure that these 
representational rights are exercised in an even-handed way 
for all workers in the bargaining unit, the legislation imposes 
on unions a duty to represent all employees in a manner 
which is not discriminatory, arbitrary or in bad faith. This 
does not prevent a trade union from making a judgment 
which puts an employee or group of employees at a relative 
disadvantage, as long as the decision is reached in a way 
which does not unfairly or routinely ignore the interests of 
any employees in the bargaining unit. 


The certification system in North America, with its 
pattern of certification by establishment, differs from 
the European system, where the norm is sectoral, 
multi-employer negotiations, whether on the national 
or regional levels. 


Gregor Murray and Pierre Verge. (1999). La représentation 
syndicale : Visage juridique actuel.et future. Quoted in France 
Saint-Laurent. (2002). Research into the Obligation to 


Maintain Pay Equity. Unpublished paper commissioned by 
the Pay Equity Task Force, p. 2. 


High degree of One of the striking features of the collective bargaining system 

Senet yaleeeee which has emerged under this legislation is its high degree of 
decentralization. To begin with, collective bargaining is 
conceptualized as replacing individual contracts of employment 
with a different kind of contractual relationship between one 
employer and employees. With the exception of some specialized 
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industrial settings, such as construction, there has been little 
support in policy or legislation for bargaining structures which 
involve more than one employer or more than one union. 

The legislation was formulated in a North American climate where 
there was virtually no tradition of government co-ordination or 
regulation of economic enterprise; despite the increased role 

of publicly directed enterprise and the extension of collective 
bargaining to public employees, the prototype of the autonomous 
employer has continued to be the assumed norm for the purposes 
of collective bargaining legislation. 


The primary concern of labour relations boards in defining Preventing fragmentation 
appropriate bargaining units has been to establish viable and of working relationships. 
vigorous collective bargaining relationships. As an ideal, labour 

relations boards have often expressed a preference for a 

bargaining unit which would include all of the employees of a 

single employer.° The rationale for this preference is that it would, 

on the one hand, allow the creation of unions with strong support 

and resources and, on the other hand, prevent fragmentation of 

organizational structures and working relationships. 


In actual fact, the definition of most bargaining units has deviated Community of interest. 
from this pattern. Labour relations boards have been reluctant to 

refuse groups of employees an opportunity to exercise their right 

to seek access to collective bargaining if the unit they propose, 

though not ideal, does provide an adequate foundation for a 

bargaining relationship. These tribunals have also recognized that a 

strong “community of interest” among employees in terms of their 

geographic location, the basis on which they are paid, the kind of 

work they do, and other shared characteristics, can be important 

in creating a viable relationship. 


The general premise of collective bargaining legislation in Canada - general premise of 
Canada is thus that bargaining will be carried on at the level of collective bargaining. 
a single employer. In reality, because of the recognition of the 

legitimacy of smaller bargaining units on the basis of the wishes 

of employees or the factor of community of interest, there are 

relatively few bargaining units which are really “all-employee” 

units. Most bargaining units do not include all of the employer's 

employees. There may be other bargaining units in the 

workplace, or there may be employees who do not have access 

to collective bargaining. It is fairly typical, for example, for the 

production employees of an employer to be represented by 

one or more unions, while clerical, administrative, sales and 

information technology employees are not. 


5 For instance, see Insurance Corporation of British Columbia and Canadian Union of 
Public Employees, [1974] 1 Can. L.R.B.R. 403. 
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Numerous bargaining units. 


Collective bargaining — 
important effect for women. 


Occupational segregation. 


440 


Though labour relations boards have tried to avoid undue 
fragmentation, collective bargaining in Canada is still 
characterized by numerous bargaining units where a trade union 
bargains on behalf of a subset of the employees of one employer, 
separately from, or even in competition with other employees or 
their trade unions. 


Access to collective bargaining has had an important effect for 
women, as it has for men, in raising wages. The decentralized 
nature of collective bargaining, however, and the continuing 
significance of the “community of interest” criterion in defining 
bargaining units, appears in some sense to have reinforced 
occupational segregation for women. One study of a sample of 
Ontario collective agreements covering 200 or more workers 
concluded that more than two thirds of unionized women would 
have to change jobs to eliminate occupational segregation; this 
was roughly the same scale of change which would be required 
across the economy as a whole.® 


Study of the effects of collective bargaining has drawn attention 
to the decrease in wage disparity within groups of unionized 
workers, as well as the fact that personal factors such as 
educational qualifications and labour market experience have less 
of an impact on wage levels.”? The emphasis on reducing 
differentiation between employees has generally been to the 
benefit of disadvantaged workers,’ and it might be expected that 
it would have a positive effect for women. In the case of women, 
however, this effect seems to be counteracted by the high 
degree of occupational segregation, which is manifested in the 
unionized sector by membership in different bargaining units.? 


The legislation which governs collective bargaining in Canada 
may be said to mandate a process rather than an outcome. 
These statutes give legal legitimacy to trade unions and set out 
the rules for the bargaining process. They do not as a rule require 
the parties to negotiate about any particular subject, or to come 


6 Janet Currie and Richard Chaykowski. (1995). “Male Jobs, Female Jobs and 
Gender Gaps in Benefits Coverage in Canada”. In Solomon W. Polachek (Ed.), 
Research in Labor Economics, Vol. 14. Greenwich, Conn. and London: JAI Press, pp. 
171-210. 


Dwayne Benjamin, Morley Gunderson and W. Craig Riddell. (1998). Labour 
Market Economics: Theory, Evidence and Policy in Canada (4th ed.). Toronto: 
McGraw-Hill Ryerson. 


Richard Chaykowski and George A. Slotsve, (1999), “Unions, Inequality and the 
Distribution of Income in Canada: Evidence from the 1994 Survey of Labour and 
Income Dynamics,” Workplace Gazette, Vol. 2, No. 4. pp. 85-99; and L.N. 
Christofides and R. Swindinsky, (1994), “Wage Determination by Gender and 
Visible Minority Status: Evidence from the 1989 LMAS,” Canadian Public Policy — 
Analyse des Politiques, Vol. 20, No. 1, pp. 34-51. 


Anne Forrest, supra, note 1, p. 16. 
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to an agreement about anything, although the parties must be 
making sincere efforts to reach an agreement. 


This model is sometimes characterized as “free” collective “Free” collective bargaining. 
bargaining, because of the latitude given to the parties to 

shape the course and content of their negotiations, and 

because they are permitted, under certain conditions, to engage 

in a test of economic wills against each other. Through this 

process, the parties are able to define the issues and to signify 

to each other what costs they are willing to incur to attain their 

bargaining objectives.!° 


Yet it is certainly an overstatement to describe collective 
bargaining as an institution in which the parties are, in the end, 
constrained only by the degree to which they are prepared to 
take heavy economic risks to attain their bargaining objectives. 
As Anne Forrest observes: 


Even a more modest definition of free collective 
bargaining—that is, free within the legal constraints 
established in the immediate post-1945 era—would 
not hold. There has been considerable change and 
tightening of the rules over the years, largely in 
response to labour unrest. Union militancy and 
perceived threats to economic stability have been 
used to justify significant new constraints on the 
collective bargaining process, including wage 


controls in both the public and private sectors. The 
right to strike has been particularly vulnerable to 
regulation. The extent of this intervention and its 
implications are considered at length by Panitch 
and Swartz (1993), who conclude that collective 
bargaining in Canada is dangerously unfree. 


Anne Forrest. (2003). After the Pay Equity Award: Can 
Collective Bargaining Maintain Equal Pay for Work of Equal 
Value? Unpublished research paper commissioned by the 
Pay Equity Task Force, p. 31. 


Collective bargaining is, in fact, constrained by a variety of Collective bargaining 
limitations which are grounded in economic and political policy Is constrained, 
decisions made by governments. In addition to the restrictions 

on industrial action mentioned in the passage above, the parties 

are required to bargain within boundaries set by legislation 


10 Paul Weiler. (2002). Presentation to the Pay Equity Task Force, June 28, 2002. 
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concerning labour standards, occupational health and safety, 
human rights or anti-inflation policies. It is not open to them 
to arrive at an agreement which is inconsistent with these 
manifestations of public policy. 


Labour law and policy have always been shaped by 
economic and social considerations well beyond the 
needs and concerns of labour and management. If 
pay equity is now an important public policy, there is 
no philosophical reason why this objective should not 


influence collective bargaining policies and structures. 


Anne Forrest. (2003). After the Pay Equity Award: Can 
Collective Bargaining Maintain Equal Pay for Work of Equal 
Value? Unpublished research paper commissioned by the 
Pay Equity Task Force, p. 32. 


Collective Bargaining in the Federal Jurisdiction 


There has been a gradual decline in the rates of unionization in 
Canada over the past two decades, going from a rate of a little 
over 36 percent in 1985 to marginally over 32 percent in 1999."! 
This decline has not been steady; the International Labour 
Organization reported in 1997 that the rate of unionization in 
Canada had actually increased by 1.8 percent between 1985 
and 1995.'2 


In the federal jurisdiction, the rate is slightly higher than the rate 
in any of the provinces. The unionization rate outside the Public 
Service is around 50 percent; as the rate of unionization in the 
Public Service itself is very high, this rate would be increased if it 
were to be included. 


There are many non-unionized employment relationships in 
the federal jurisdiction, and some important industries, notably 
banking, have not been affected by collective bargaining to 
any significant extent. Nonetheless, collective bargaining has 
an important impact in the federal jurisdiction, and discussion 
of new pay equity legislation would have to take into account 
the structures and practices of collective bargaining. 


11 Richard Chaykowski. (2002). Achieving Pay Equity under a Transformed Industrial 
and Employment Relations System. Unpublished research paper commissioned by 
the Pay Equity Task Force. p. 11. 


12 International Labour Organization (ILO). (1997). ILO Highlights Global Challenges 
to Trade Unions. ILO press release, November 4, 1997. 
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Federal Public Service 


In Chapters 1 and 7, we have described some of the complexities Federal Public Service 
of the employment relationship between Treasury Board and is unique. 

the employees in the federal Public Service. Though there are 

a number of employers within the federal jurisdiction with a 

large and diverse workforce, the federal Public Service is 

unique in terms of the variety of work performed and the 

number of employees, as noted by Renaud Paquet and 

Jacques-André Lequin: 


This is not, then, what sets the federal public sector 
apart. Rather, what distinguishes the public sector is 
its complexity in relation to its size, as compared with 
other organizations in the federal jurisdiction, and the 
complexity of its labour relations structure. 


Renaud Paquet and Jacques-André Lequin. (2003). 
Interrelations between Labour Relations Processes and 
Pay Equity: The Specific Case of the Public Service. 
Unpublished research paper commissioned by the 
Pay Equity Task Force, p. 3. 


The employees in the Public Service—over 200,000 in number— 
are represented by a total of 17 bargaining agents. In some 
cases, the bargaining agent represents employees from a large 
number of occupational groups at a single bargaining table. In 
other cases, there are separate collective agreements for a smaller 
and more tightly related grouping of job classifications. "3 


The particular labour relations features of the federal Public Service Public Service Staff 
are addressed in a specialized statute, the Public Service Staff Relations Act. 
Relations Act, which describes an integrated regime for dealing 

with the unique characteristics of this bargaining environment.!4 


Collective Bargaining and Pay Equity 


The research and opinions which are available to us disclose two 
alternative positions with respect to the appropriate relationship 
between collective bargaining and the process for achieving 


pay equity. 


13 Renaud Paquet and Jacques-André Lequin. (2003). Interrelations between Labour 
Relations Processes and Pay Equity: The Specific Case of the Public Service. 
Unpublished research paper commissioned by the Pay Equity Task Force, p. 4. 


14 It is important to note the potential changes to this regime which may 
come about as a result of the Public Service Modernization Act passed in 
November 2003. 
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Structure of collective 
bargaining in Canada. 


Canadian Human Rights 
Tribunal — meaning of 
“establishment.” 


The first of these is the position that the mechanisms put in place 
for achieving pay equity should line up as closely as possible with 
the existing bargaining structure. The collective bargaining 
relationship between a trade union representing employees and 
an employer is the basis for a dynamic and organic process by 
which the aspirations of the employees and the resources of the 
employer are analysed and brought into some kind of proportion 
which both parties find acceptable. The process is affected by the 
market and by the bargaining strength of the parties, and also by 
the trade-offs they wish to make and the priorities they set. 


According to this view, the resolution of the wage issues associated 
with pay equity outside the framework of this process would 
undermine collective bargaining. It would give employees a means 
not constrained by the discipline of the bargaining process to attain 
wage gains, and thus place an additional burden on employers. 
Pointing to pay equity legislation which requires that the wages of 
all employees be subjected to pay equity analysis, those who 
support this alternative argue that this permits employees who have 
made the choice not to be represented by a union, or who have 
chosen a union which does not deploy economic weapons as a 
means of achieving bargaining goals, to gain the benefit of wage 
adjustments without putting in the effort and incurring the costs, 
financial and otherwise, which collective bargaining may entail.'> 


The process of collective bargaining just described depends, in the 
Canadian context, on a particular structure. The characteristics of 
that structure are defined by the configuration of the bargaining 
unit or units of employees which a labour relations board has 
declared to be the appropriate basis for establishing a collective 
bargaining relationship with the employer. The terms and 
conditions of employment for the employees in the bargaining 
unit are the subject matter of bargaining between the employer 
and the trade union certified to represent bargaining unit 
employees. Those who argue for the position we are outlining 
here not only view the collective bargaining process as the 
preferred means for achieving pay equity, but see the structure 
based on the bargaining unit as the most functional basis for 
conducting pay equity comparisons. 


In the case of Canadian Union of Public Employees v. Canadian 
Airlines International/Air Canada,'® the Canadian Human Rights 
Tribunal, as we have seen, concluded that the individual bargaining 
units were the “establishment” which best satisfied the test set 


15 Paul Weiler, supra, note 10; Mark Killingsworth, Reforming Equal Pay for Work 
of Equal Value, submission to Pay Equity Task Force, February 2003. 


16 Canadian Union of Public Employees v. Canadian Airlines International/Air Canada 
(1998), 34 C.H.R.R. D/442 (C.H.R.T.). 
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out in section 10 of the Equal Wages Guidelines, 1986 as 
representing an administrative entity with common wage and 
personnel policies. In approving this decision, Paul Weiler noted 
that the Tribunal had stressed the functionality of making 

Pay equity comparisons within the unit covered by a single 
collective agreement: 


In my view the Canadian Human Rights Tribunal 
reached the correct legal conclusion, notwithstanding 
any potential concern that it would prevent a largely 
female group of employees from finding a largely 
male group of employees with which to compare the 
value of their jobs. In reaching this conclusion, the 
Tribunal relied on its findings that, on the facts of the 
case, the different collective agreements applicable 
to each bargaining unit established different wage 
and personnel policies for each. Since these 
“collective agreements and bargaining units [...] 

are the primary mechanism by which unionized 
employees determine their wages and working 
conditions in bargaining with their employers,” this 
prevented “the creation of a single establishment 
comprising the pilots, flight attendants and technical 
operations at Air Canada and Canadian Airlines.” 


Paul Weiler. Presentation to the Pay Equity Task Force, 
June 2002, p. 12. 


The position taken by Weiler and others is thus that considering pay 
equity issues separately from the bargaining process would threaten 
the integrity of collective bargaining, and would distort the impact 
of an important means by which employees influence the terms 
and conditions under which they work. They also argue that the 
structure of bargaining units on which the bargaining process is 
based represents the most functional framework for the 
consideration of pay equity questions. 


Argument: separating pay 
equity from the bargaining 
process causes a distortion. 
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Where collective bargaining takes place between an 
employer and differing unions, the bargaining power, 
philosophy and dynamics of unions, as well as tradeoffs 
made in any collective bargaining relationship make it 
very unreliable and misleading, if not impossible, to 
compare the contrasting bargaining results, and unfair 
to attribute the responsibility to the employer alone. It 
would also be a misdirection of public policy and of 
enforcement efforts to ignore the legal and practical 
realities that wages are set at the bargaining unit level 
for unionized employees. A functional approach which 
recognizes these realities is the one best suited for any 
equal pay or pay equity statute affecting unionized 
employees, whether or not employees have chosen to 
organize themselves into one or several bargaining 
units at an employer. 


Paul Weiler. Presentation to the Pay Equity Task Force, 
June 2002, pp. 15-16. 


Alternative position. The alternative position is that the pay equity process by which 
jobs are assessed and wage adjustments made should be 
conducted outside the framework of collective bargaining. With 
respect to the process, the main rationale for this position is 
precisely that the process of give and take which characterizes 
collective bargaining is an inappropriate vehicle for dealing with 
the fundamental rights of workers. The emphasis in collective 
bargaining is on reaching a “deal” which is acceptable to 
the parties, and in this process the trade union or the employer 
may compromise its objectives, or even abandon them, in the 
interest of reaching agreement. Where the objective sought by 
certain employees concerns a fundamental right, supporters of 
this position would argue that these employees should not be 
asked to place this right on the table along with all the other 
items that are being negotiated.'7 


The model we have proposed in this report is based on the 

Fey. cree ere premise that pay equity legislation is more appropriately 

appropriately characterized 2 f ‘ : 

as human rights legislation. characterized as human rights legislation than as labour 
legislation. Though the setting of wages is an industrial 
relations matter, and negotiation of compensation has been 
central to the institution of collective bargaining, the issue 
which lies at the heart of any discussion of pay equity is 
whether there has been discrimination on the basis of gender 
in the wage-setting process. 


7 Paquet and Lequin, supra, note 13. 
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It is our view that the process of collective bargaining as it has 
evolved in Canadian workplaces is not the best means of ensuring 
that human rights principles are respected. The accommodations 
and compromises which are inherent in the bargaining process 
are an important means by which collective bargaining partners 
forge agreements about the terms which will guide their life 
together, but this ethic of compromise does not constitute an 
appropriate approach to fundamental human rights. 


This second alternative also involves a critique of the structure on 
which the collective bargaining system is based. 


In part, the argument that the resolution of pay equity issues should 
be made within the framework of collective bargaining relationships 
is based on the important role played by unions in improving the 
terms and conditions of employment of the workers they represent. 
There is some force to the argument that trade unions are in 

a good position to assess the priority which should be given to the 
issues facing their members, and to formulate a bargaining strategy 
which will give appropriate weight to those interests in arriving at 
an ultimate agreement. 


In this context, there are examples of trade unions placing pay 
equity on their bargaining agenda, and of success in reaching 
agreement on a pay equity process. The number of collective 
agreements which contain such provisions has risen steadily since 
1986.18 In the federal jurisdiction, there have been some cases in 
which trade unions have been successful in reaching a pay equity 
settlement on behalf of their members, and trade unions, acting 
for the employees in their bargaining units, have been largely 
responsible for any gains made by workers through litigation 
under section 11 of the Canadian Human Rights Act. 


Nonetheless, to use the existing bargaining structure as the basis 
for a new pay equity statute would be to assume that the 
structure itself does not reflect stereotypes about women’s work 
and that it is capable of producing gender-neutral wage patterns 
in the workplace. As we have seen, the way in which bargaining 
units are demarcated does not use criteria which would foster 
comprehensive workplace policies, or insist on inclusiveness as a 
basis for certification. Without denying that bargaining units may 
be the basis for a workable relationship with an employer and 
may give employees within the unit a higher degree of influence 
over the terms and conditions under which they work, one is still 
driven to conclude that labour relations boards have not felt it 
to be part of their mandate to intervene in order to modify the 


18 Anne Forrest, supra, note 1. 


Some unions successful in 
reaching pay equity 
agreements. 


Bargaining structure 
and stereotypes about 
women’s work. 
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Foundation not gender 
inclusive. 


Not suitable for non- 
unionized workers. 


factors which have traditionally inhibited union organization and 
militancy among women workers. They have seen it to be their 
role, appropriately enough, to vindicate the wishes of workers 
who choose to exercise their right to associate and organize, as 
long as the bargaining unit they propose makes some sense as 

a viable basis for collective bargaining. They do not consider 
that their role is primarily one of ameliorating the general 
situation of workers, or of protecting human rights for all of 
those in the workplace. 


Even in unionized workplaces, there is a considerable degree of 
occupational segregation for women. This may be reflected in 
the definitions of bargaining units, and also in the relatively 
weaker economic influence available to those trade unions which 
represent bargaining units with a high proportion of women 
workers. It is our view that establishing bargaining units and 
collective agreements as the entity which will be the basis for 
pay equity comparisons and discussions would be to build on 

a foundation which is not in itself gender inclusive. 


If the kind of gender segregation which appears in the organized 
workforce seems a clear reason to reject the use of the bargaining 
unit as the entity on which the pay equity process will be based, 
the situation of workers who do not have access to collective 
bargaining casts further doubt on the suitability of this choice. 

It would, of course, be possible to devise some kind of proxy for 
the collective bargaining relationship in the case of non-unionized 
workers, and to address the issue of pay equity for these workers 
on this basis. 


It is our view, however, that a pay equity legislative scheme 
based on the bargaining unit where there is a certification order 
in place would create a template for dealing with pay equity 
issues which would not be completely suitable for non-unionized 
workers. We have suggested that women in bargaining units 
which are more heavily female tend to be at a disadvantage in 
the collective bargaining process, even though they do have 
union representation. Non-unionized. women are at even more 
of a disadvantage, since no one has legal status to speak on 
their behalf, let alone make use of economic pressure to exert 
influence on an employer. 


In theory, employees are free to choose whether to be represented 
by a trade union and to select what bargaining agent will represent 
them. This premise may be open to debate, but it is the basis on 
which labour relations boards make decisions concerning the 
legitimization of collective bargaining relationships. If employees 
have the right to opt for trade union representation, they have 

an equal right to decide that they do not want this kind of 
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representation in their dealings with their employer, and nothing in 
collective bargaining law places any obligation on an employer to 
deal with them collectively under these circumstances. 


Human rights legislation, however, states that these rights are Human rights are 
fundamental and universal. This, in our view, means that any fundamental and universal. 
legislative regime which is intended to advance these rights 

should not incorporate distinctions which reproduce or reinforce 

disadvantage. 


We are of the opinion that the system which is established under Pay equity legislation should 
the new pay equity legislation should not privilege collective not privilege collective 
bargaining relationships, or unnecessarily restrict the range of aN ol 
comparisons which can be used as part of the process for 

achieving pay equity. While there may be circumstances in which 

the bargaining unit and the bargaining relationship provide the 

best framework within which to carry out pay equity analysis, 

we do not think it should be assumed that this is always the case. 


We indicated in Chapter 6 that we favour defining the pay equity Pay equity unit. 
unit in a way which would not necessarily, or even normally, be 

coterminous with bargaining units as set out in certification 

orders. In our view, the configuration of bargaining units as they 

now exist cannot be relied on to provide a sound basis for 

conducting the unbiased examination of compensation patterns 

which is necessary for the elimination of wage discrimination. 


With respect to collective bargaining as a process, we think it is 
important that the pay equity issue not be approached through the 
accommodative conventions which have characterized collective 
bargaining, but through a separate process which will permit a 
focus on pay equity as an issue of the removal of discrimination. 


16.1 The Task Force recommends that the new federa! pay 
equity legislation provide that the process for achieving 
pay equity be separated from the process for 
negotiating collective agreements. 


Responsibility of the Employer 


One of the arguments made by those who support basing the Unfair burden. 
pay equity process on bargaining units is that the alternative we 

recommend places an unfair burden on employers because it 

requires them to engage in a distinct process designed to achieve 

pay equity when they are already under a clear legal 

responsibility to engage in collective bargaining with trade 

unions representing their employees. 
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It should not be forgotten, however, that employers also have an 
obligation under section 11 of the Canadian Human Rights Act 
not to discriminate against their female employees with respect 
to their wage-setting practices. In the case of British Columbia 
(Public Service Employee Relations Commission) v. British Columbia 
Government and Service Employees Union (“the Meiorin case”),'9 
the Supreme Court of Canada discussed the expectations which 
rest on employers in relation to human rights legislation. The 
decision dealt with the duty of employers to accommodate 
employees with special characteristics—in that case, gender—in 
order to avoid discrimination. The Court concluded that an 
employer must take steps to formulate and establish non- 
discriminatory standards for hiring, and not simply respond to 
the particular circumstances surrounding a particular kind of 
candidate. The onus is on the employer to demonstrate that the 
standards adopted are necessary to the selection process, and 
that they have been carefully scrutinized for discriminatory bias. 


The Meiorin decision arose in the context of the duty to 
accommodate, but it signals a clear development in the thinking 

of the Supreme Court of Canada about the nature of an employer's 
responsibility to eliminate discrimination from the workplace. The 
principles enunciated by the Court apply to the issue of pay equity 
as well as to other equity questions. In our view, these principles 
would preclude permitting the boundaries established in 
certification orders to mask discriminatory wage practices, or to 
prevent female employees from having opportunities to examine 
their wages in comparison to a reasonable range of male jobs. 


The implications of this decision have been described as follows: 


Ultimately, then, equality jurisprudence under 
both the Charter and human rights legislation has 
evolved to adopt an expressly transformative 
model. In doing so, the jurisprudence 


a) imposes upon governments a proactive 
obligation to design legislation taking into 
account and accommodating the needs, 
capacities and circumstances of disadvantaged 
groups that will be affected by the law, thereby 
“fine-tuning” mainstream institutions and 
relations to ensure full participation and 
enjoyment of rights by all members of society; 
and 


19 public Service Employee Relations Commission v. British Columbia Government and 
Service Employees Union (“Meiorin case”), [1999] 3 S.C.R. 3. 
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b) imposes upon employers the proactive 
obligation to transform discriminatory 
workplace practices and norms to achieve 
genuine inclusiveness for all the diverse groups 
of which our society is composed.2° 


Since the enactment of human rights legislation in the 1970s, 
there has been considerable development in understanding what 
kind of responsibility an employer has to recognize and promote 
equality, and to eliminate discrimination in the workplace. This 
has come about through judicial decisions like Meiorin, through 
the work of researchers and.commentators, and also through the 
dialogue between employers, their employees and trade unions. 
In light of this evolution, as we have indicated in Chapter 5 we 
think it is reasonable to expect an employer to take a broad 

view of the enterprise, to be alert to the possibility that existing 
practices may be discriminatory in effect, and to be imaginative 
in devising ways of identifying and eliminating discrimination. 


Responsibility of Trade Unions 


We have said that we do not think that collective bargaining 
relationships should be, in a direct sense, the framework in which 
the pay equity process is carried out. This does not mean that a 
collective bargaining relationship is irrelevant to the achievement 
of pay equity, or that trade unions should have no role in the 
process which leads to this goal. 


As we have pointed out, trade unions have taken a leading role Unions have taken a leading 
in advancing the interests of the employees they represent, role in advancing the 

and they have often made significant efforts to initiate discussion Dee es crm OveR®. 

of discrimination, and to push for terms and conditions of 

employment which will promote equality. As representatives of 

employees, they have in many cases exerted a noticeable influence 

on the formulation of workplace policies, and have invested heavily 

in human rights litigation on behalf of female workers and others. 


As we have indicated in our discussion of worker participation, Unions can play an 
we think that trade unions can play an important role under pay important role. 
equity legislation. Their experience in representing the interests 

of workers equips them to examine issues which relate to terms 

and conditions of employment, and to discuss these issues 

vigorously with employer representatives. Indeed, it is our view 

that the legislation should specify that, where there are unionized 


20 Mary Cornish, Elizabeth Shilton and Fay Faraday. (2002). International 
Commitments and Domestic Obligations to Ensure Pay Equity: Obligations to Design 
an Effective, Enforceable and Proactive Federal Pay Equity Law. Unpublished 
research paper commissioned by the Pay Equity Task Force, p. 38. 
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employees in the workplace, the trade union or unions 
representing those employees should be a vehicle for the 
selection of representatives of unionized workers in the pay 
equity process and for the dissemination of information about 
pay equity issues. We have discussed the mechanisms for 
employee participation in the pay equity process more 
thoroughly in Chapter 8. 


Though trade unions should function as partners in the pay equity 
process, we do not mean to suggest that their position mirrors that 
of the employer, or that they have the same kind of responsibility. 
The relationship between employers and trade unions is not a 
symmetrical one. Collective bargaining legislation places unions in a 
legal position from which they can confidently speak on behalf of 
employees and press their interests. Nonetheless, they do not enjoy 
completely equal bargaining power with the employer. There are 
many decisions concerning corporate direction, organization of 
work, and allocation of resources over which a trade union has 
relatively little influence. 


All the same, in the discussion of human rights issues over the past 
quarter-century, a picture has emerged of the role of trade unions 
which attributes to them an important kind of responsibility, and 
which requires them to choose bargaining priorities and make 
other judgments in accordance with human rights principles. 


Human rights tribunals and labour arbitrators, as well as the 
courts, have for some time been elaborating the principles 
associated with the duty to accommodate employees who are 
members of a group protected by human rights legislation, and 
for whom the ordinary rules or structures of the workplace are 
not suitable. These adjudicators have required that employers 
examine their workplace facilities and practices carefully to 
ascertain whether protected employees could be accommodated 
by making reasonable modifications to the existing situation. 


In Central Okanagan School District No. 23 v. Renaud,2' the 
Supreme Court of Canada considered what responsibility the 
trade union might have in relation to the duty to accommodate. 
The Court said: 


First, [the union] may cause or contribute to the 
discrimination in the first instance by participating 
in the formulation of the work rule that has the 


21 Central Okanagan School District No. 23 v. Renaud, [1992] 2 S.C.R. 970. The case 
involved rules governing the assignment of work to employees; the complainant 
was a Seventh Day Adventist who was asking to have his work schedule modified 
to permit his religious observance. See also United Food and Commercial Workers, 
Local 401 v. Alberta Human Rights and Citizenship Commission, 2003 ABCA 246. 
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discriminatory effect on the complainant. This will 
generally be the case if the rule is a provision in 
the collective agreement. It has to be assumed 
that all provisions are formulated jointly by the 
parties and that they bear responsibility equally for 
their effect on employees. 


[...] Second, a union may be liable for failure to 
accommodate the religious beliefs of an employee 
notwithstanding that it did not participate in the 
formulation or application of a discriminatory rule or 
practice. This may occur if the union impedes the 
reasonable efforts of an employer to accommodate. 
In this situation it will be known that some condition 
of employment is operating in a manner that 
discriminates on religious grounds against an 
employee and the employer is seeking to remove 

or alleviate the discriminatory effect. If reasonable 
accommodation is only possible with the union's 
co-operation and the union blocks the employer's 
efforts to remove or alleviate the discriminatory 
effect, it becomes a party to the discrimination. 


Though the Renaud case focuses on the duty to accommodate, 
the conclusion of the Court that trade unions cannot be viewed 
entirely as innocent bystanders applies to all types of workplace 
discrimination. 


It is not that the trade union’s responsibility is exactly the 
same as the employer’s. Although the union may influence the 
management of the workplace, the employer has a capacity to 
make major corporate decisions, to organize and direct work, 
and to allocate resources that the union does not. This is why 
the primary obligation set out in human rights legislation rests 
on the employer. 


The responsibility of trade unions in relation to human rights is 
somewhat different than that of the employer, as the above- 
quoted passage from Renaud indicates. The principles which 
have been developed to describe the nature of the obligation 
which an employer has to prevent and eliminate discrimination 
can be applied to trade unions, taking into account the distinct 


role which unions play in the workplace. This framework includes 


the comments made in the Meiorin decision, 22 which make it - 
clear that the responsibility for eliminating workplace 


discrimination is proactive and requires workplace decision-makers 


22 Meiorin case, supra, note 19. 
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to examine their decisions for possible discrimination, and to take 
steps to prevent or eliminate it. The responsibility of unions in this 
respect is not equivalent to that of employers, but our conclusion 
from these legal developments is that, insofar as unions are 
involved in decision-making processes in the workplace, it is 
incumbent on them to ensure that their actions are not 
perpetuating discriminatory practices or preventing their abolition. 


Duty of Fair Representation 


As we have seen, one of the developments which accompanied 
the implementation of the Canadian model of collective 
bargaining law was the idea that trade unions should have an 
obligation to represent fairly all of the employees in a bargaining 
unit in recognition of their legal status as exclusive representative 
of those employees. 


The duty of fair representation was developed initially as a 
common law doctrine, but has now been incorporated in 
collective bargaining legislation. The formulation of the duty 
varies somewhat in the statutes of different jurisdictions. The 
following section describes the duty of fair representation in 
Part | of the Canada Labour Code: 


37. A trade union or representative of a trade 
union that is the bargaining agent for a bargaining 
unit shall not act in a manner that is arbitrary, 
discriminatory or in bad faith in the representation 
of any of the employees in the unit with respect to 
their rights under the collective agreement that is 
applicable to them. 


In the Public Service Staff Relations Act, the duty of fair 
representation is captured in section 10(2): 


10.(2) No employee organization, or officer or 
representative of an employee organization, that is 
the bargaining agent for a bargaining unit shall 
act in a manner that is arbitrary, discriminatory or 
in bad faith in the representation of any employee 
in the unit. 


There has been extensive development in the jurisprudence of 
labour relations boards concerning this idea that unions must 
make decisions and set priorities in a way which gives equal 
treatment to all the employees they represent. There is a 
recognition that the choices which unions make may have a 
negative impact on individual employees or groups of employees, 
and that they must consider the interests of all employees in 
making these judgments. 
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Much of this jurisprudence 23 has concerned issues of the 
administration of the collective agreement, and has involved 
questions such as whether the union is obliged to proceed with 
grievances on behalf of individual employees. It has been suggested 
that the duty of fair representation does not apply to bargaining 
issues.24 Section 37 of Part | of the Canada Labour Code, reproduced 
above, certainly lends itself to this interpretation, as the obligation is 
framed specifically in terms of the rights of employees under the 
collective agreement. 


On the other hand, it should be remembered that the duty of Restrictions on the extent of 
fair representation was a response in the first instance to the refusal Ce ae Cay tt 
of trade unions to bargain on behalf of black bargaining unit 

employees.?5 For whatever reason, some Canadian legislatures have 

placed restrictions on the extent of the duty, and this seems to be 

the case with the Canada Labour Code. In the case of provisions like 

section 10 of the Public Service Staff Relations Act, however, it is 

difficult to see why it could not be interpreted to impose a duty 

on unions with respect to bargaining issues. 


Under this broader interpretation, the duty of fair representation Duty of fair representation — 
5 : ; broader interpretation. 

would require unions to represent employees fairly, not only when 

they are deciding how to deal with the claims of individual 

employees or groups of employees in respect of the interpretation 

and application of the collective agreement, but when they are 

setting bargaining priorities and negotiating with employees 

about the terms and conditions which should go into the 

collective agreement or other workplace accords. 


There have been some efforts by labour relations boards to Duty of fair representation 
articulate the place of the duty of fair representation in the apg nUManinoue, 
evolving framework of human rights principles.26 The duty of 

fair representation was founded on the rationale that unions 

should be required to give fair consideration to the interests of 

all the employees they represent, given the dependence of those 

employees on the assistance of trade unions in advancing those 

interests. This principle seems equally well suited to describing 

how unions should approach human rights questions which 

arise in relation to the employees they represent. 


23 For a review of this jurisprudence, see France Saint-Laurent. (2002). Pay Equity: 
Research into the Obligation to Maintain Pay Equity. Unpublished research paper 
commissioned by the Pay Equity Task Force. 

24 ‘Anne Forrest, supra, note 1. 

25 Steele v. Louisville & Nashville Railroad Co., 323 U.S. 192 (1944). 

26 See K.H. v. Communications, Energy and Paperworkers Union and SaskTel, [1997] 
S.L.R.B.D. 476, a decision which involved the responsibility of the union to adapt 
its grievance handling to accommodate a mentally disordered employee. 
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An adaptation of the duty of fair representation in this way 

does not contemplate that a union can itself guarantee that the 
human rights of employees will be vindicated and, in this sense, 
the term “joint liability” which is sometimes used to characterize 
the position of the union is not accurate. Rather, this approach 
envisions that the union will ensure that its own actions and 
choices do not perpetuate or engender discrimination. Indeed, 
human rights are unlike many of the issues which are scrutinized 
by reference to the duty of fair representation. These issues not 
only demand that unions weigh them in comparison to other 
issues, but that unions also take positive steps to ensure that 
human rights are respected when other issues are negotiated, 
and that they are not traded off to achieve other goals. 


Responsibility to Other Employees 


The duty of fair representation helps to describe the responsibility of 
trade unions towards the bargaining unit employees they represent. 
Earlier in this chapter, we talked about how pay equity legislation is 
challenged in situations where there is more than one bargaining 
unit, or where groups of employees of an employer do not have 
trade union representation. 


The legal responsibility of a trade union is to represent the 
members of the bargaining unit for which they are certified. The 
mandate of a trade union does not, in this context, extend to the 
promotion of the interests of all employees in the workplace. In 
the case of most of the issues which are the subject of negotiation 
with employers, there is no expectation that unions will set their 
bargaining strategy in response to the aspirations of groups of 
employees outside the bargaining unit, or to the bargaining goals 
of other trade unions. 


This general proposition about the nature of collective bargaining, 
which we discussed earlier, can be used as the basis for the 
argument that it is unrealistic for pay equity legislation to try to 
place restrictions on the capacity of trade unions to pursue the 
interests of their members without regard to the implications of 
their negotiations for other groups of employees. 


As we have seen, the picture of collective bargaining as an 
unrestrained exercise of countervailing economic power between 
an employer and a certified trade union is not completely accurate, 
when one takes into account the numerous caveats which have 
been placed on this process as a matter of public policy. Trade 
unions, like employers, and like other citizens, are not permitted to 
pursue their goals without regard to a number of restraints which 
have been instituted by legislatures to reflect social and economic 
objectives which are broader than those of particular employees 
represented by a single trade union. 
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One of these restraints originates in the primacy which has been Primacy of human rights. 
accorded to human rights in political and judicial processes in 

Canada over the last several decades. We do not think that trade 

unions and the interests they represent have been or should be 

excused from having to take into account the implications of 

their actions for the equality rights of others, or from examining 

their decisions to determine whether they will have a 

discriminatory impact. 


We do not mean to suggest that trade unions should have a 
direct responsibility to achieve pay equity for employees they 

do not represent or that they should be required to invest the 
resources of their own members in providing advocacy for 
employees outside the boundaries of their bargaining units. What 
we are suggesting is that it is reasonable to expect trade unions 
to effect the representation of their members in a way which will 
not be deleterious to the equity interests of others. 


We have proposed mechanisms for employee participation in the 
pay equity process which would require unions to collaborate 
with other unions and with the representatives of non-unionized 
workers. This does not mean that unions will be required to 
provide all of the representational expertise and effort for 
unionized and non-unionized employees alike. In the model we 
are recommending, all of the participants would have adequate 
support to play the role set out for them in the legislation, and 
would have access to the assistance of the proposed Canadian 
Pay Equity Commission and advocacy services whose roles are 
outlined in Chapter 17. 


Example of Occupational Health and Safety 


There are some important parallels between the model we are Parallels with occupational 
proposing and the legislative regime which is in place in many health and safety legislation. 
Canadian jurisdictions to address issues of occupational health 

and safety. 


The evidence regarding the impact of joint health 
and safety committees on accident rates is limited, 
but consistent across studies and across countries in 
finding some positive association between lower 
injury rates and the presence of (effective) joint 
committees. 

Richard P. Chaykowski. (2002). Achieving Pay Equity under a 
Transformed Industrial and Employment Relations System. 


Unpublished research paper commissioned by the 
Pay Equity Task Force, p. 32. 
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Learning from joint 
occupational health and 
safety committees. 
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> Like the pay equity model we propose, the legislative scheme 
which governs the resolution of workplace health and safety 
issues is aimed at correcting an “outcome deficit”2” in the 
workplace. That is, it is intended to devise a means of 
ensuring that an issue which has been identified as a high 
priority in terms of public policy is addressed in a more 
effective way than has been the case under other systems 
of workplace management or bargaining. 


> Occupational health and safety legislation recognizes that the 
issues covered in the legislation are sufficiently significant to 
all those in the workplace that they should be dealt with in 
a way which does not limit the effect of their resolution to 
employees who are represented by a trade union, but 
extends this effect to non-unionized employees as well. 


> Although the legislation outlines the specific responsibilities 
of employers, trade unions and individual employees in 
supporting the goals of the legislation, the employer is 
primarily responsible for maintaining a safe workplace. 


» The mechanisms set out in current health and safety 
legislation rests on the premise that more effective decisions 
on these issues will be reached through a process of joint 
determination. 


There are, of course, many differences between the issues which 
are covered in health and safety legislation and those which are 
related to the achievement of pay equity. The positive experience 
of participants in the work of health and safety committees, 
however, is an illustration of the viability of a structure which is 
separate from but linked and complementary to the collective 
bargaining system. 


Richard Chaykowski has suggested that the lessons learned from 
experiences under health and safety statutes might be drawn 
upon in choosing the optimum structure for dealing with pay 
equity issues: 


Several strengths of the approach to joint 

occupational health and safety committees apply, 

nonetheless, to pay equity: 

>» Measures that increase the resources devoted to 
training and the type of training activity of joint 
pay equity committee members are likely to 

improve the effectiveness of their activity; 


27 Richard Chaykowski, supra, note 11, p. 31. 
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» Measures that make available resources to broader 
education and training will support organizational 
acceptance and hence program success; 


» Union-management joint committees are likely 
to have a greater degree of success than other 
(non-joint) compositions; 


» Extending the outcomes of union-management 
committees to non-unionized segments of an 
establishment’s workforce would extend the 
benefits of the most effective form of joint 
committee to all workers (and create a level 
playing field within establishments). This would 
require representation from the non-union 
component of the workforce. 


Richard P. Chaykowski. (2002). Achieving Pay Equity under a 
Transformed Industrial and Employment Relations System. 
Unpublished research paper commissioned by the 

Pay Equity Task Force., pp. 33-34. 


Effect of the Proposed Model on the Collective 
Bargaining Process 


It has been argued that the establishment of a process distinct Argument: separate 
from collective bargaining for the resolution of pay equity process for pay equity 
issues will undermine collective bargaining and even render it apd ene lee 
superfluous. 28 By creating a different forum in which wages are 

assessed and adjusted, the character of collective bargaining as a 

test of relative economic strength will be altered and the rationale 

for collective bargaining wiil be less strong. 


We acknowledge that this argument is an important one. It 
cannot be predicted with certainty what effect the introduction 
of a separate pay equity process might have on the nature of 
collective bargaining in a particular workplace. 


On the other hand, collective bargaining has proved to be a Unions support separate 
resilient and adaptable process. We do not think that the role of a pay equity Process. 
trade union as the voice of a particular group of employees who 

have chosen it to represent them will be eclipsed by the model 

we propose. It is, we think, significant that virtually all of the 

submissions made to us by trade unions and labour organizations 

supported the separation of the pay equity process from collective 

bargaining, and that they did not voice concern that this would 

undermine collective bargaining, a process in which they have 

a great deal invested and which is their raison d’étre. 


28 Paul Weiler, supra, note 10; Mark Killingsworth, supra, note 15. 
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Must demonstrate that 
collective agreements do 
not reintroduce wage 
discrimination. 


Market forces — acceptable 
explanation for wage 
anomalies. 
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As we have pointed out, assertions of public interest through 
legislation on such matters as labour standards, health and safety, 
taxation, human rights and unemployment have placed 
constraints on the degree of freedom which employers and trade 
unions possess in reaching agreement. The parties to collective 
bargaining relationships have shown themselves able to recognize 
the implications of these limitations for the process of negotiation, , 
and to adapt their interactions appropriately. 


It is true that setting wages is one of the most important aspects 
of collective bargaining. In this respect, it has been argued that 
pay equity legislation which separates the consideration of wage 
discrimination from the bargaining process constitutes a restraint on 
the ability of a trade union and an employer to reach agreement 
freely on wage levels. It is clear, however, that collective bargaining 
partners conduct their negotiations in a framework which places a 
variety of restrictions on them, among which is the obligation to 
respect the human rights of employees. We are not persuaded that 
the presence of these limitations on the scope of bargaining 
fundamentally changes the process of collective bargaining, or 
enervates collective bargaining relationships. 


The effect it will have is to require that the parties to collective 
bargaining be able to demonstrate that the new collective 
agreement does not reintroduce discriminatory wage patterns, 

or assign higher value to certain jobs simply because they are 
predominantly done by men. Though collective bargaining is 

not a process which responds exclusively to objective criteria, 
there is generally some explanation for the components of the 
agreement reached, and the economic features of collective 
agreements do generally reflect market pressures of various kinds. 


In Chapter 12 of this report, we recommended that market 
forces continue to be recognized as an acceptable explanation 
for apparent wage anomalies, though we have also said that we 
would expect this explanation to be explicitly tied to recruitment 
and retention issues. This acknowledgment of the impact of 

the market on the circumstances of employers and on their 
personnel policies seems to us to provide a basis for defending 
and explaining changes to wages which come about through 
collective bargaining. 


Conversely, the careful analysis of jobs through the pay equity 
process may provide the parties to collective bargaining with 
important information about the relativities of jobs, and with a 
basis to challenge existing wage patterns. 


Pay Equity: A New Approach to a Fundamental Right 


In the model we have laid out, we are proposing that the process Pay equity process should 
of achieving and maintaining pay equity should be separated Beecr alae 

from the process for negotiating collective agreements. It is 

important, nonetheless, to ensure that the pay equity process is 

linked to the collective bargaining process so that the parties to 

collective bargaining carry out their responsibilities in a way that 

protects and promotes the fundamental right of employees to be 

free from wage discrimination. 


There are a number of implications to this proposition, which 

we have addressed in other chapters of this report. For example, 
we have recommended in Chapter 11 that the results of the pay 
equity process be recorded in the collective agreements between 
bargaining partners. In Chapter 14, we allude to the need to take 
the requirements of the pay equity legislation into account in 
negotiating revisions to a collective agreement. 


The regime which regulates and supports collective bargaining for Collective bargaining 
Canadian workers is, as we have commented, focused on process tied: alas ake 
rather than particular results, and in this respect it differs somewhat 

from the legislative model we are proposing to address pay equity 

issues. There are, all the same, valuable lessons to be drawn from 

the features of the collective bargaining system. As we have seen, 

one of the key features of collective bargaining legislation is that it 

imposes an obligation on both trade unions and employers to 

bargain in good faith. It also requires that employee representatives 

provide conscientious representation to those whose interests they 

advocate. 


We think that these features of the collective bargaining system 
could profitably be adopted in the pay equity legislation. We are 
therefore recommending that all of the participants in the pay 
equity process be obligated to meet the standard of good faith, 
and that all employee representatives, including representatives 
of non-unionized employees, be required to provide 
conscientious representation. 


16.2 The Task Force recommends that the new federal pay 
equity legislation impose a responsibility on employers, 
employees and employee representatives to deal in 
good faith and without discrimination in the course of 
the pay equity process, including all deliberations of the 
pay equity committee. 


16.3 The Task Force recommends that the new federal pay 
equity legislation require employee representatives to 
represent employees fairly, conscientiously and without 
discrimination in the pay equity process. 
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Recommendations 16.2 and 16.3 


Dissenting recommendation by Professor Marie- 
Thérése Chicha, Member, Pay Equity Task Force. 


“In my opinion, Recommendation 16.2 includes 16.3 
and Recommendation 16.3 should be removed. The 
addition of Recommendation 16.3 suggests that 
employee representatives shall be subject to a double 
obligation to represent their members conscientiously 
and without discrimination. 


| therefore recommend removing 
Recommendation 16.3 and keeping 
Recommendation 16.2. 


Conclusion 


Collective bargaining has been, and continues to be a powerful 
influence in defining the way that Canadian employers and workers 
interact with one another, and in providing a framework of terms 
and conditions of employment for many Canadian workers. The 
choice which workers make to be represented or not by a trade 
union in their dealing with their employers is one of the hallmarks 
of a democratic society. 


Current collective The legal regime governing collective bargaining has developed 
DA aE Serena in a particular context, and has given rise to a distinctive pattern 
equity for all workers. of relationships. We have argued here that this pattern, which 
is one of single employers bargaining with unions representing 
bargaining units which typically contain a particular subset of 
employees, does not provide the optimal basis for achieving 
pay equity. The system of collective bargaining which this pattern 
has produced has been important in advancing the interests of 
workers in many ways, but it is not, as such, adequate to ensure 
the protection of the fundamental right of all workers, unionized 
and non-unionized, to equal pay for work of equal value. 


We have therefore recommended that the process put in place 

to achieve pay equity be separate from the collective bargaining 
process, and that it not be assumed that the collective bargaining 
relationship is the best basis for achieving pay equity in any given 
workplace. To simply replicate the bargaining unit as the basic 
constituency for considering issues of pay equity carries with it 

the risk of replicating as well the occupational segregation and 
obliviousness to the gendered nature of work which is at the heart 
of the problem of wage discrimination. 


This does not mean that collective bargaining should be slighted 
or eclipsed because a new structure is conceived for the resolution 
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of pay equity issues. Indeed, careful consideration should be given 
to ways of protecting this important forum for exchange and 
negotiation between employers and groups of workers united by 
common characteristics, and dovetailing the pay equity process 
with the timetables, the conventions and the priorities of collective 
bargaining relationships. Collective bargaining cannot, however, 
be allowed to become a means of obscuring gender segregation 
and discrimination, or a way of reasserting a privileged position 
once pay equity adjustments have been made in the first instance. 
Nor can the existence of the clear boundaries established by 
certification orders and collective bargaining relationships be a 
good reason to overlook or treat differently the equity claims of 
those employees who do not fall within these limits. 


Collective bargaining has provided legal protection and support Collective bargaining 
for the development, by employers and workers, of strategies for supports joint resolution. 
the joint resolution of issues, and for interchange about the 

respective interests of the parties. In the framework of these 

relationships, the parties have honed their skills at joint problem- 

solving and analysis of issues. Though there are certainly 

examples of such co-determination in workplaces where the 

employees are not represented by a trade union, it is more likely 

to develop where the employees can insist upon it because of 

the legal position of their representatives. 


The skills and strategies which collective bargaining partners have 
developed are not irrelevant to the resolution of pay equity issues. 
They provide a resource which can be drawn on in formulating 
approaches to pay equity analysis and wage adjustment. 


The objective of pay equity legislation, however, differs from the Objective of pay equity 
objective of collective bargaining legislation, though these two legislation differs from 
objectives are certainly related to each other. The goal of achieving pe ing 
pay equity cannot, in our view, be as effectively pursued through 

existing, traditional bargaining relationships, as it can through a 

new structure which will place the fundamental right of all women 

workers at the centre, whether they are represented by a strong 

trade union, a weak trade union or no trade union at all. 
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Chapter 17 — Oversight Agencies 


Our review of the operation of pay equity legislation in Importance of clearly 
jurisdictions within and beyond Canada suggests to us that one defining pay equity 
of the most important factors in determining the effectiveness of Se Soae aed Snes: 
such legislation is the clear definition and appropriately defined 

authority of oversight agencies charged with the interpretation, 

application and enforcement of statutory provisions. 


In earlier chapters describing the models of legislation which are 
in place in Canada and in other places, we have alluded to a 
wide variety of functions and roles which may be played by 
oversight agencies. In our view, many of these functions are a 
useful support to the implementation and maintenance of pay 
equity systems. 


Our observations and recommendations concerning the 
oversight agencies—which we believe should form part of any 
reformed legislative scheme for the achievement of pay equity— 
are based on several important premises, which we think are well 
founded, based on our consultation process and literature review. 


Need for Proactive Oversight 


In earlier parts of this report, we have stated our conclusion that Voluntary system 
the objective of pay equity cannot be attained by relying inadequate. 
exclusively on the willingness of employers to move towards 

this goal on their own initiative. 


We are persuaded that resources and efforts put into assisting Resources to assist 
employers to comply with pay equity goals are a worthwhile employers are worthwhile 
investment and that, to a considerable degree, the effectiveness i cee ab uth! 

of any comprehensive system to eradicate wage discrimination 

must depend on these good-faith efforts to advance this goal. 

A recent review of pay equity legislation in British Columbia 

concluded, indeed, that encouragement of voluntary effort, 

based on industry-specific research and education, should be 

used as an initial strategy for the achievement of pay equity, at 

least for the present. The model adopted in Britain—contrary to 

the recommendations of the pay equity review there—was also 

based on voluntary compliance and self-auditing. 


We cannot agree that voluntarism is adequate to support a Adjudication and 
comprehensive pay equity strategy in the federal jurisdiction. enforcement mechanisms 
Though we accept that an investment in “front-end” efforts to SHINEE eral 

educate, persuade, advise and assist will be repaid in terms of a 

higher degree of acceptance by employers and workers, and in 

terms of widespread efforts to comply, we do not think that a 
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Employers must have proper 
pay equity tools. 


The current federal 
legislation lacks clarity. 


legislative model would be complete without the capacity to 
adjudicate or mediate disputes, and to enforce the legislation in 
cases where employers prove unwilling to comply voluntarily. 


Importance of Self-Monitoring 


Notwithstanding our conclusion that it is necessary for a pay 
equity regime to include proactive oversight and, when required, 
coercive capacity, we recognize that it is also necessary to provide 
employers and other actors in the system with the tools they need 
to comply with the legislation. 


Any legislation relies for much of its effectiveness on the willingness 
and capacity of citizens to comply with its terms. Even in the most 
thoroughgoing of police states, dependence on the coercive 
powers of civil authority cannot guarantee that legal directives will 
be effective in the absence of an understanding by citizens of their 
rights and obligations, and of a willingness on their part to make 
an effort to pursue the policy objectives of laws enacted by their 
governments. 


Many of those with whom we consulted attributed much of 
their dissatisfaction with the current federal legislation to the 
combination of uncertainty about the exact nature of their 
responsibilities and the clumsiness of the regime of sanctions 
which may be imposed if those responsibilities are not met. 


At the same time, we heard that much of the early success of the 
Ontario Pay Equity Commission in winning acceptance among 
participants for a sometimes controversial set of goals could be 
traced to the considerable effort the Commission made to 
provide advice and assistance so that the parties could carry 

out the steps necessary to bring them into conformity with 

the statute. 


it was argued before us that, with adequate guidance and 
support, the parties themselves should be able to create pay 
equity plans which are based on gender-neutral criteria and that, 
with such support, these parties should be able to gauge 
whether they are meeting the goals set out in the statute. 
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Guidelines and best practices could be developed 
to assist employers with implementation and 
maintenance of gender free compensation systems. 
Information that is made available could provide 
an overview of the objectives and the scope of pay 
equity. [...] In providing best practices, it could 


assist employers in making decisions about what 
methodologies work or don’t work in specific types 
of organizations or under differing conditions. 


Canadian Bankers Association (CBA). Submission to the 
Pay Equity Task Force, November 2002, p. 5. 


We think this argument draws attention to an important point— 
that it is imperative in creating an effective pay equity regime to 
consider how to equip participants with the tools to permit them 
to defend pay equity rights and carry out the obligations which 
are contained in the statute. 


17.1 The Task Force recommends that the new federal pay 
equity legislation and the structures which are put in 
place to administer it attach a high priority to measures 
which will support compliance with the legislation. 


Importance of Resources 


Recommendations about the kinds of oversight functions needed 
in connection with the achievement of pay equity therefore 
assume that sufficient resources will be provided to support 

ail the functions required. 


Many people told us that the failure to provide adequate 
resources to oversight agencies or the withdrawal of resources 
would render it highly unlikely that employers, employees or 
employee organizations would be able to meet the expectations 
suggested by pay equity legislation. The evidence suggests that, 
without sufficient assistance, many employers either genuinely will 
not know that they are obliged to eliminate wage discrimination, 
or they will not have the information or skills needed to proceed 
towards this goal. 


In order to function effectively, oversight agencies must have the Sufficient resources 
financial resources required to provide informational and training for oversight agencies 
materials, to communicate through electronic and other means, are critical. 

and to consult broadly. It is, moreover, critical that they have 

adequate human resources, staff and members who possess 

the combination of skill, knowledge and experience to assist 

employers and other actors in the achievement of pay equity, 

and to make authoritative interpretations of the provisions of 

the statute. 
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Resources particularly 
critical during initial 
implementation phase. 


Separate and specialized 
pay equity oversight 
agencies required. 


It will be necessary to ensure that adequate resources are 
provided to support the achievement of pay equity as long as 
wage discrimination remains a problem. Above all, it is particularly 
critical that sufficient resources be provided in the initial phases of 
implementation of the legislation, so that the maximum number 
of employers will put pay equity plans in place in the shortest 
possible time. 


17.2 The Task Force recommends that the new federal 
pay equity legislation provide adequate financial and 
human resources to oversight agencies to support the 
achievement of pay equity within a reasonable period 
of time, and that the government continue to allocate 
sufficient resources for the administration of pay 
equity legislation. 


Stand-Alone Agencies 


It will be clear from our description of the proposed model in 
Chapter 5 that we attach importance to the creation of a separate 
and specialized structure for addressing issues connected with 
pay equity. 

Under the current federal legislation, the Canadian Human 
Rights Commission (CHRC) has responsibility for overseeing the 
administration of all aspects of the Canadian Human Rights Act 
(CHRA),' including its pay equity provisions. The CHRC has 

also been given responsibility for the administration of the 
Employment Equity Act (EEA).2 There is recourse to the Canadian 
Human Rights Tribunal (CHRT) if issues under these statutes 
require adjudication. The consolidation of human rights matters 
under the supervision of these agencies is based on the premise 
that there is value in pursuing an integrated and holistic 
approach to questions of discrimination and human rights: 


Human rights are mutually reinforcing, and their 
interdependence calls for the consideration, 
promotion and protection of all rights simultaneously. 


Canadian Human Rights Commission (CHRC). Submission 
to the Pay Equity Task Force, March 2003, p. 2. 


In this context, it has been argued that the capacity for the 
protection of human rights is weakened when particular kinds 
of discrimination are addressed as separate issues. 


1 Canada. Canadian Human Rights Act, R.S.C. 1985, c. H-6. 
2 Canada. Employment Equity Act, R.S.C. 1995, c. 44. 


Pay Equity: A New Approach to a Fundamental Right 


On the other hand, it is clear from our discussions with 
stakeholders and our review of research in this area that, 
though pay equity is a means of addressing a particular kind of 
discrimination, it has characteristics which distinguish it from 
other strategies for confronting inequality. These characteristics 
require that those responsible for overseeing the attainment of 
the objectives of pay equity legislation possess distinctive 
expertise adequate to deal with the technical and theoretical 
issues associated with wage discrimination. 


Our task is to draw conclusions and to make recommendations Specialized expertise needed 
about the optimum way of achieving the elimination of wage to produce innovative and 
discrimination. Though we appreciate that this issue is connected _“€alistic solutions. 

with other human rights concerns, we have concluded that 

the best way of ensuring that pay equity issues are effectively 

addressed is to create agencies which have this particular 

problem as their focus, and which can marshal the requisite 

specialized expertise to devise imaginative and realistic solutions 

to the questions involved. 


17.3, The Task Force recommends that the new federal pay 
equity legislation provide for specialized stand-alone 
oversight agencies with a mandate associated 
exclusively with pay equity. 

It is perhaps useful to commence the discussion of options for 

oversight agencies with a description of the functions which 


we think should be performed by these bodies,3 and then to 
describe the structure of agencies we would recommend. 


Public Education, Promotion and Information 


The Canadian Bankers Association (CBA) supports the 
widely held view expressed by stakeholders during 
the consultations that education should be a major 


responsibility of the oversight agency. 


Canadian Bankers Association (CBA). Submission to the 
Pay Equity Task Force, November 2002, p. 5. 


As is the case with any government policy embodied in legislation, Systemic discrimination is 
it is necessary to ensure that the public is informed of the objectives hard to discern, so broad 


; we public education is 
of the policy, and to understand how it is proposed to meet these neceseary 


3 For an extensive discussion of many of these functions, see Margot Priest, (2002), 
Options for Pay Equity Oversight. Unpublished research paper commissioned by 
the Pay Equity Task Force. See also Lyle Fairbairn and Margot Priest, Enhancing 
Compliance with Human Rights — Some Policy Options, a paper prepared for the 
Canadian Human Rights Act Review Panel. 
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goals. Public education has proved to be a particularly important 
facet of the work of human rights agencies, as the focus has 
shifted from overt or intentional conduct to more subtle and 
systemic forms of discrimination. This is clear, for example, from 
a review of the annual reports of the Ontario Pay Equity 
Commission, showing the activities of this kind which are carried 
out by that agency. 


The kind of public education which is appropriate in connection 
with human rights issues differs somewhat from that associated 
with many other kinds of legislation. Human rights legislation 
has, certainly since the advent of the Canadian Charter of Rights 
and Freedoms, been explicitly linked to core Canadian values and 
to concepts of social transformation. It does not represent public 
policy in the usual sense of a political accommodation which 

is subject to change in light of subsequent economic or 

political developments. 


It is thus a distinctive kind of public education and promotion that 
is related to the values associated with the decision of Canada as a 
country to confront and eliminate discrimination through human 
rights legislation and constitutional documents. Although the 
success of the general campaigns of public education conducted 
by the Canadian Human Rights Commission and others must not 
be overstated, there has clearly been a gradual increase in public 
familiarity with human rights principles and awareness of the 
recourse available to address instances of discrimination. 


The form of public education which is used to forward the goals 
of human rights legislation must be responsive to the social 
distinctions which have given rise to the legislation in the first 
place. For example, it is important to have materials available in 
a variety of languages so that this information will be accessible 
to the widest audience possible. 


17.4 The Task Force recommends that the new federal pay 
equity legislation provide that the mandate of the pay 
equity oversight agencies include providing public 
education and information. 


More is needed than just broad public education. Those who are 
entitled to claim the benefit of pay equity legislation and those 
who are obliged to make efforts to reduce the discriminatory 
impact of compensation systems also require specialized 
information about jobs, about pay levels, about the labour 
market. It is especially important, in this respect, to ensure that 
the information is provided to those workers who are most 
vulnerable to discrimination. 


Pay Equity: A New Approach to a Fundamental Right 


It is also important that employer and worker representatives 
who are charged with specific responsibilities in formulating 
pay equity plans be trained to carry out these functions. In 
Chapter 8, we recommend that employers have the primary 


responsibility for ensuring that this training is provided. However, 


oversight agencies can play an important role in providing 
materials and assistance with this training. 


17.5 The Task Force recommends that the new federal pay 
equity legislation provide that the mandate of the pay 
equity oversight agencies include providing specialized 
information and training to employers and employees 
directly affected by the legislation. 


In Chapter 1, we have alluded to the difficulty of getting specific 


information about employment in the federal jurisdiction. Because 


of the way information about employment and compensation 
is recorded, it has been impossible for us to isolate the data 
concerning federally-regulated employers and to create a 


comprehensive picture of employment in the federal jurisdiction as 


such. We have had to combine data from various sources, and to 


extrapolate from criteria used in recording those data, to obtain as 


complete a portrait as possible. We remain concerned, however, 


that there is no direct way of gaining complete information about 


the trends in compensation in the federally-regulated sector, the 
precise size and number of employers under federal jurisdiction, 
and historical developments in employment and compensation. 


At one time, there was a Pay Research Bureau whose mandate 
was to collect information about employment in the Public 
Service, and to make these data available to decision makers. 
In Bill C-25, the Public Service Modernization Act, which was 
recently passed by Parliament, it was proposed to create a 
capacity for collecting this kind of information in a new 
public service labour relations board: 


Compensation analysis and research services would 
consist of compiling, analyzing compensation data 
and sharing the information with the parties and 
the public, as well as conducting market-based 
compensation research.* 


This initiative would not completely address the deficit in 
information concerning the federally-regulated private sector. 
The gathering and analysis of statistical information is a federal 
responsibility, carried out through the work of Statistics Canada. 


4 Treasury Board Secretariat. Public Service Modernization Act — Overview 
and Highlights, February 2003. Available online at http://www.tbs-sct.gc.ca/ 
mhrm-mgrh/ovhi-apps_e.asp. Accessed November 19, 2003. 
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It is important, in our view, that Statistics Canada take steps to 
gather information in a way which will allow the creation of 

an overall picture of employment and compensation in the 
workplaces which are regulated by the Government of Canada. 


It would be of great assistance to employers and employee 
organizations in the federal jurisdiction to have access to an 
impartial and objective source of information which could be 
used in assessing their pay systems, making appropriate 
comparisons and determining how jobs should be valued. It is 
also imperative for the work of oversight agencies that they have 
access to a source of independent and accurate information 
about federally-regulated employers so that they can assess the 
effect the legislation is having, and respond to environmental 
changes affecting the federal jurisdiction. Such information 
would have to cover both the public and private federally- 
regulated sectors. 


17.6 The Task Force recommends that the new federal pay 
equity legislation provide that the pay equity oversight 
agencies have access to sources of independent and 
accurate technical information about employment and 
compensation in the federally-regulated public and 
private sectors. 


Another element of this function of information collection and 
dissemination is that of research. High-quality research can provide 
important information about changes in the Canadian employment 
environment, the experience of participants in the process, 
comparable initiatives in other jurisdictions, developments in the 
international sphere, and other relevant issues. This assists oversight 
agencies in assessing the degree to which the legislation is having 
the intended effect, brings to light new circumstances which need 
to be taken into account, and suggests new options for addressing 
the issues covered in the legislation. 


17.7. The Task Force recommends that the new federal pay 
equity legislation provide that the mandate of the pay 
equity oversight agencies include carrying out or 
commissioning research on issues related to 
the legislation. 


Advice and Technical Assistance 


We have observed that it would be desirable, as part of a statutory 
scheme for pay equity, to consider ways of equipping the parties 
to employment relationships with the information they need to 
undertake the necessary review of their pay structures. In addition, 
we think it would be helpful for the participants to have access 

to advice and technical assistance to guide them through 

the process. 


Pay Equity: A New Approach to a Fundamental Right 


The Ontario Pay Equity Office, la Commission de I’équité salariale Technical assistance is 
[Quebec pay equity commission], and the Canadian Human Rights currently available at 
Commission are among those oversight bodies which have A el cl hae 


produced templates and practical guides to job evaluation and 
wage adjustment. The templates have offered “off-the-shelf” tools 
to assist the parties in navigating a process they might otherwise 
find daunting. These materials have been particularly directed at 
smaller employers, who may not have the resources to hire 
specialized consultants to assist them, but such tools can also be a 
useful way of advising employers of all sizes of the criteria which 
are to be applied. 


The review officers of the Ontario Pay Equity Office, and the staff 
of the Quebec pay equity commission are able to provide direct 
advice to parties as they proceed through a pay equity exercise. 
This advice may include comments on the requirements of the 
statute or references to helpful interpretive guidelines or 
informational materials, and may draw on experience in other 
employment settings to provide practical examples or pragmatic 
solutions to particular problems which are encountered. 


17.8 The Task Force recommends that the new federal pay 
equity legislation provide that the mandate of the pay 
equity oversight agencies include the provision of 
advice and technical assistance to parties in reviewing 
and adjusting their compensation systems in the 
process of achieving and maintaining pay equity. 


Investigation and Fact Finding 


It is important that oversight bodies have the power to conduct Oversight agencies should 
investigations which free them from the need to rely exclusively have power townyestiaake 
on the accounts of the parties themselves, and which establish 

a baseline of factual information which can be used as the basis 

for further action. 


Investigation and fact finding may be used in different ways, and 
the nature of the investigation may vary depending on what the 
results are to be used for. 


Investigation into complaints by a pay equity oversight 
body can take different forms, depending on the other 
responsibilities of the body and the objective of the 

investigation. An investigation to ensure that sufficient 
information is available to conciliate a dispute or settle 


a complaint is a different level of investigation than 
that required if taking responsibility for carrying a case 
before an adjudicator. 


Margot Priest. (2002). Options for Pay Equity Oversight. 
Unpublished research paper commissioned by the Pay 
Equity Task Force, p. 30. 


473 


Chapter 17 — Oversight Agencies 


er 


Investigations may require 
power to enter premises 
and summon documents 
or parties. 


Non-litigious dispute 
resolution processes. 


Mediation, though 
controversial, has 
proved useful. 


474 


In the latter kind of investigation, particularly where it is initiated 
by a complaint of obduracy or bad faith which may lead to 
sanctions of some kind, staff conducting the investigation would 
typically be armed with the power to enter premises, to summon 
documents and to require the attendance of persons in 
possession of key information. An investigation which is aimed 
at assisting in a dispute resolution process might be conducted 
more informally, and without calling on these coercive powers. 
In any case, it is necessary to spell out clearly what the 
parameters of such investigation are, and what powers 

are available to investigators. 


17.9 The Task Force recommends that the new federal pay 
equity legislation provide that the mandate of the pay 
equity oversight agencies include the investigation of 
complaints or disputes. 


Dispute Resolution 


One of the most striking developments in the legal system over 
the past several decades has been the search for methods and 
techniques for resolving disputes which will reduce the reliance on 
the adversarial litigation process. Though adjudicative processes 
like arbitration are often included among the techniques described 
under the rubric of alternate dispute resolution, the focus is mainly 
on forms of facilitation or mediation which will allow parties in 
dispute to come to a resolution which they have fashioned 
themselves, rather than having a solution imposed on them by 

a third party. 


There has been considerable controversy about the use of these 
techniques in connection with human rights complaints. Bodies 
like the Ontario Pay Equity Commission and the Ontario Pay 
Equity Hearings Tribunal have found mediation a useful way of 
exploring the possibilities of a voluntary settlement between 
parties which will avoid protracted litigation or a third-party 
disposition of the dispute. 


The criticism is made, however, that mediation can only be 
successful when the parties have more or less equal bargaining 
power; since human rights compiaints are inherently about 
unequal bargaining power, it is inappropriate to expose vulnerable 
complainants to the pressures to achieve a settlement which will 
emerge in the course of mediation. It has also been suggested 
that it is not appropriate to treat human rights standards as 
something which a party can agree to bargain away in the 
interests of achieving the resolution of a dispute. 
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One writer has referred to the reservations of the Canadian 
Human Rights Tribunal in this regard: 


In particular, the CHRT concluded that mediation 
appeared to limit the ability to deal with repeated 
violations and foreclosed the opportunity to address 
patterns of behaviour and systemic aspects of 
discrimination: “settling off the record may prevent 
systemic discrimination from being detected, let 
alone rectified.” Mediation did not sufficiently 
recognize that there is a broader interest at stake, 

not simply those of the complainant and respondent. 
In contrast to the behind closed door nature of 
mediation, public hearings and published rulings help 
expose discriminatory practices and attitudes and 
create a climate in which these can be challenged 
and discouraged. 


Melina Buckley. (2003). Prospects for the Mediation of Pay 
Equity Matters in Federal Jurisdiction. Unpublished research 
paper commissioned by the Pay Equity Task Force, p. 33. 


As we have pointed out, the discourse concerning human rights— 
and certainly the discourse concerning pay equity—has changed 
considerably over the past quarter-century, as people learn more 
about the implications of these principles, as they come to a 

more sophisticated understanding about the systemic origins of 
discrimination, and as they devise new and more practical ways 
to encourage the recognition of human rights in various social 


contexts. 
A similar kind of evolution has been taking place in the case of Transformative mediation: 
the conceptual tools of alternate dispute resolution. It is true new method that may 


advance broader 


that the norm for mediation up till recently has been focused on sadist oblacivest 


settlement, on the “deal” and, to the degree that this is the case, 
the criticism that it may be of questionable value in resolving 
disputes over discrimination is probably well founded. This 
approach presumes an equality of bargaining power, and accords 
priority to reaching an accommodation which will be acceptable 
to the parties without regard to broader social objectives. New 
versions of mediation have been developed, however, which may 
meet these criticisms and provide a helpful adjunct to the work 
of a pay equity oversight agency. 
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Referred to as transformative mediation,> this new type of 
mediation is aimed at changing the relationship between 
disputing parties by assisting them to examine the assumptions 
they are making, and the values they accept. The process requires 
considerable intervention by a skilled mediator, who assists the 
parties in identifying the roots of their dispute, in establishing a 
framework of principles on which any resolution must be based, 
and in exploring the options which will be most appropriate in 
their newly defined relationship. 


A redesigned pay equity system should encompass 
real alternatives to existing adversarial processes. 
These alternatives aim to resolve rather than merely 
settle contradictory claims over the meaning and 
application of equal pay norms. The legal system 
tends to define conflict as disputes in order to limit 
them. This has an important systems maintenance 


function. However, this approach is insufficient 
where the goal is social transformation rather 
than maintenance of the status quo. 


Melina Buckley. (2003). Prospects for the Mediation of 
Pay Equity Matters within Federal Jurisdiction. Unpublished 
research paper commissioned by the Pay Equity Task 
Force, p. 74. 


New approaches We think that these new approaches to mediation and dispute 

to mediation show resolution have enormous potential to support and assist the 

tremendous potential. . . . . . 
participants in the pay equity process, and to assist them in 
examining how their own relationship can be altered to 
accommodate a vigorous commitment to the goal of removing 
barriers to equity. The conciliation process offered under the 
Quebec legislation, for example, has been very helpful to the 
parties. Though mediation is the most common technique used 
in resolving disputes, experts in dispute resolution have devised 
an arsenal of techniques which can be used for different purposes. 
These include facilitation of discussion, development of common 
documents, combinations of mediation with adjudication or fact 
finding, and assisted negotiation. 


17.10 The Task Force recommends that the new federal pay 
equity legislation provide that the mandate of the pay 
equity oversight agencies include mediation and other 
forms of dispute resolution. 


5 Melina Buckley. (2003). Prospects for the Mediation of Pay Equity Matters within 
Federal Jurisdiction. Unpublished research paper commissioned by the Pay Equity 
476 Task Force, p. 20. 
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Compliance Orders 


Under the Ontario legislation, review officers of the Ontario Pay Ontario Pay Equity Office 
Equity Office are empowered to issue compliance orders. These SMpOWEICte eee 
ge Fi compliance orders. 
may embody the agreement reached by the parties in the course of 
a dispute resolution process, or they may represent a determination 
by the review officer of the appropriate disposition in the event a 
settlement has not been reached. 


In our view, this is an option worth considering, as it gives to 
the review officer some leverage in encouraging the parties 
to move forward. It also has the advantage of creating a clear 
determination which can be the basis of adjudication in the 
event the parties are not in agreement with the disposition 
made by the review officer. 


17.11 The Task Force recommends that the new federal pay 
equity legislation provide that the mandate of a pay 
equity oversight agency include the power to issue 
compliance orders. 


Advocacy 


When the initial generation of Canadian human rights legislation Advocacy role of CHRC. 
was put in place in the 1970s, legislators clearly appreciated that 

those for whom human rights protection is most necessary are 

among the most vulnerable members of society, and that they 

could not be expected to carry their claims alone. This is why 

human rights commissions were given the role of acting as 

advocate for claims accepted for adjudication as part of 

their mandate. 


Though the premise itself is unobjectionable, much of the 
criticism surrounding the work of human rights commissions has 
focused on a conflict of interest perceived when the body which 
has investigated complaints and certified them for referral to 
adjudication then appears as a party to the proceedings before a 
tribunal. In the case of the Canadian Human Rights Commission 
(CHRC), among others, further support was given to the 
allegation of a conflict by the role of the CHRC in providing 
administrative support, including decisions about remuneration, 
to the Canadian Human Rights Tribunal. 


Despite these criticisms of the format chosen in that type of Vulnerable Canadians need 
human rights legislation, the underlying principle remains Sieuate advance 
persuasive—that vulnerable Canadians will not have real access 

to the avenues apparently available for the protection of their 
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human rights without some source of assistance in articulating 
and advancing their claims.°® 


Cognizant perhaps of the controversy arising from the inclusion 
of advocacy in the mandate of human rights commissions, the 
Ontario government chose to put in place a different mechanism 
in the pay equity legislation passed in 1989. This was to create 

a specialized legal aid clinic, Pay Equity Advocacy and Legal 
Services (PEALS),” which offered legal advice and representation to 
individuals and groups of non-unionized employees who wished 
to pursue a pay equity claim. Though there has been some 
suggestion that users of PEALS felt that there was an undue focus 
on legal services and litigation, and that more general advocacy 
services were not adequate, many observers of the operation of 
the Ontario legislation regret the elimination of PEALS in 2000, 

a consequence of provincial financial restructuring. Supporters 
argue that in the absence of PEALS or a replacement, it is difficult 
for non-unionized women to take advantage of the Pay Equity Act 
through their own efforts. A recent assessment of the PEALS 
experiment came to the following conclusion: 


On the basis of our consultations with pay equity 
practitioners, the documentation of PEALS history, 
and the draft report on PEALS cases, we must 
conclude that PEALS did work for many non- 
unionized women. Between 1991 and 2000, PEALS 
intervened in approximately 189 cases [that included 
almost 500 employees]. [...] PEALS won settlements 
in approximately 75 percent of these cases. Pay 
increases averaged $13,437 annually and $16,000 for 
a lump sum settlement. [As noted, workers won a 
wide range of settlements.] In spite of some of the 
contradictory responses to questions about PEALS 
effectiveness, the answer to those who ask if PEALS 
made a difference to women has to be “yes.” 


Mary Suzanne Findlay and Rosemary Warskett. (2003). 
Pay Equity for Non-Unionized Workers in Federal Jurisdictions: 
How to Make it Work? Unpublished research paper 
commissioned by the Pay Equity Task Force, p. 7. 


6 The importance of this advocacy function to non-unionized workers in the 
instance of pay equity is underlined in the case study by Gordon DiGiacomo and 
Paul Carr. (2003). International Nickel Company Limited: A Case Study in Pay Equity 
Implementation. Unpublished research paper commissioned by the Pay Equity 
Task Force. 


For a discussion of the operation of PEALS, see Mary Suzanne Findlay and 
Rosemary Warskett. (2003). Pay Equity for Non-Unionized Workers in Federal 
Jurisdictions: How to Make It Work? Unpublished research paper commissioned 
by the Pay Equity Task Force, p. 3. 
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It should, of course, be noted that advocacy services in support of Courts stress access to 

claims for pay equity are not the only form of publicly supported ua 
: : aren a fundamental right. 

advocacy services which have been cut back or eliminated. Legal 

services plans which, in many provinces, were conceived with 

the objective of providing a broad range of legal services and a 

platform for community development advocacy, have not been 

able to carry out these goals. Core legal services—mainly in 

the areas of criminal and family law—which these plans have 

continued to provide are currently facing a crisis of resources in 

many places. At the same time, the courts have placed increasing 

emphasis on equal access to quality legal services as a 

fundamental constitutional value. 


We recognize that to call for the provision of specialized advocacy 
services in relation to pay equity alone may be seen as unrealistic 
in light of the difficulties governments have had in maintaining 
publicly funded legal services in other areas. Nonetheless, it is our 
view that if pay equity is a worthwhile objective, it must surely be 
worth considering ways to ensure that the people who are the 
most likely to suffer from wage discrimination—non-unionized 
women—do not continue to experience pay equity guarantees as 
something which exists for them only in a theoretical sense. 


We have one suggestion which we acknowledge to fall somewhat Possible model: British 
outside our mandate, but which may assist in addressing this Citizens Advice Bureaux and 
problem. Our recommendation is that the federal government Sorry Deg al oer aS 
study the British institution of Citizens Advice Bureaux and the 

associated Community Legal Services. These organizations, which 

have been established in numerous centres in the United Kingdom, 

represent a large-scale co-ordination of public information, advice 

and legal representation related to a wide range of government 

programs and services. The national government invests public 

funds in professional staff and administrative expenses, but the 

unique feature of the system is its success in harnessing and co- 

ordinating the contributions of individual volunteers, community 

and non-profit organizations, and lawyers, mediators and other 

professionals acting on a pro bono basis. 


For several reasons, this kind of option is worthy of careful Advocacy needs for many 
consideration. The same rationale which underlies our argument public programs and 
services. 


that advocacy services are essential as a vehicle for access to 
the benefits of pay equity legislation is applicable to many other 
public programs and services which are intended to be available 
to members of Canadian society who may not have the skills or 
resources to pursue claims or to obtain adequate information. 
Having one clearinghouse for providing information, advice and 
references to government departments, offices or agencies would 
be one way of making the most effective use of the resources 
allocated for similar purposes. 
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Another reason for looking seriously at this option is that it 
provides an opportunity to harness the resources available in 
the volunteer and not-for-profit sector in an efficient way. The 
organizations of civil society have played an important role in 
bringing about advances in human rights and the protection of 
disadvantaged individuals and groups. The establishment of a 
network of offices offering advice and advocacy services would 
allow them to continue to play this role in a setting in which they 
would enjoy administrative and other support for their activities. 


It is perhaps timely to be investigating this model because of the 
efforts of the legal profession across Canada to encourage lawyers 
and law students to make more extensive pro bono contributions 
and to devise ways of dovetailing and co-ordinating these activities. 
At the mid-winter national meeting of the Canadian Bar Association 
in February 2003, a motion was adopted suggesting that lawyers 
should be encouraged to contribute three percent of their annual 
billable time to service pro bono. Though it would be necessary to 
ensure that those undertaking an advocacy role have expert 
knowledge of issues related to human rights and specifically to 
wage discrimination, a properly co-ordinated pro bono program 
would be able to match this kind of expertise with the needs of 
workers for advocacy in this specialized environment. 


We note that the Canadian Human Rights Act Review Panel 
recommended that advocacy resources be provided in 

connection with human rights complaints.® The Review Panel’s 
recommendations included the suggestion that consideration 

be given to imposing a surcharge on amounts awarded to 
complainants in order to help fund the costs of an advocacy clinic 
or, alternatively, to consider empowering the Canadian Human 
Rights Tribunal to award legal costs against parties found to have 
violated the Act. We would not favour either of these methods of 
funding advocacy services, although we recognize the need for 
imaginative thinking about the funding of such an enterprise. 

In the case of human rights complaints which focus on improper 
conduct, the amounts awarded to complainants can be seen as a 
form of damages to which the “contingent fee” model may be 
appropriate. In the pay equity context, where the focus is on 
systemic considerations, any amounts awarded would be for wages 
lost because of discrimination, and the argument for taxing this to 
pay for representational services does not seem quite as persuasive. 
We also have reservations about introducing the concept of awards 
of costs into this kind of administrative proceeding. As we observed 
in Chapter 14 this mechanism may be more appropriate to the 
adversarial setting of the courtroom, with some exceptions. 


8 Canadian Human Rights Act Review Panel. (2000). Promoting Equality: A New 
Vision. Ottawa: Department of Justice, pp. 76-77. 
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We do think that innovative ways can be found to provide 
funding for advocacy services. It is worth exploring a model such 
as the above-mentioned British Citizens Advice Bureaux, in which 
public funding is combined with private charitable funding and 
with volunteer and pro bono contributions of services. 


In Chapter 8, we commented on the importance of employee Usefulness of pay equity 
participation in the formulation of pay equity plans, and committees. 
recommended the establishment of pay equity committees 

similar to those in place under Québec’s Pay Equity Act. This 

mechanism appears to have provided an effective means of 

granting non-unionized employees access to the formulation 

of pay equity plans.? As we have indicated, it is to be hoped that 

support for employers, employees and employee representatives 

as they work towards achieving pay equity would reduce the 

degree to which parties resort to the mechanisms of adjudication 

and sanction provided in the legislation. All the same, no system 

can hope to provide obvious answers to all questions of statutory 

interpretation or to convince all employers to make vigorous 

efforts to comply with the legislation. There will still, therefore, 

be a need for advocacy support for those who have no 

community organization or trade union to speak for them. 


17.12 The Task Force recommends that the new federal pay 
equity legislation provide for advocacy services for 
unrepresented workers. 


Adjudication 

Under section 11 of the Canadian Human Rights Act, much of the 
time and resources of the participants in pay equity exercises has 
been focused on adjudicative process, and it is not surprising that 
many of the comments and submissions which were made to us 
were directed at the adjudicative role of the Canadian Human 
Rights Tribunal. One would hope that adjudication would cease 
to be the primary focus of attention under a new legislative 
scheme providing clear standards, adequate front-end assistance 
in formulating pay equity plans, and timely intervention to 
resolve disputes. 


It is our view, however, that one or more adjudicative Adjudication will 
mechanisms are necessary to provide an ultimate recourse for remain necessary. 
intractable problems of interpretation or commitment. It is 

therefore necessary for us to address the characteristics which 

should be associated with this role. 


9 Findlay and Warskett, supra, note 7, p. 12. 
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In Chapter 3, we commented on recent decisions of the Supreme 
Court outlining its views on the nature of the independence 
which is required in adjudication by administrative tribunals. 


It should not be thought that this concept of independence 
applies only to the adjudicative role played by administrative 
agencies. It is clearly important that an administrative agency be 
perceived as acting at arms’ length from executive and legislative 
government if the agency is to be effective in other areas such as 
research and information, the provision of advice, investigation 
and fact finding, and policy making. The connection between 
independence and credibility is especially clear in the case of 

an issue like pay equity, where executive government plays in 
part the role of a major employer with a vested interest in the 
application of the legislation. The courts have, however, been 
particularly concerned about the independence of adjudicative 
bodies and have thus established particularly demanding 
standards in this regard. 


The Supreme Court has acknowledged!° that administrative 
agencies are not courts: the dual responsibility for bringing an 
impartial perspective to bear while maintaining fidelity to the 
statute’s legislative objectives means that a unique kind of 
independence is expected of them. 


Also, whatever agency is established must be neutral 
and should be seen by all parties to be impartial, 
objective and fair. 


Canadian Bankers Association (CBA). Submission to the 
Pay Equity Task Force, November 2002, p. 5. 


The views of the courts as uttered in response to applications for 
judicial review are not the only, or even the main, guideline for 
administrative agencies as they carry out their statutory mandate. 
The principles which the courts have laid down do help, all the 
same, to create a clearer understanding of the implications of 
independence, and provide clues as to how the architects of 
legislation and those responsible for putting legislative policy 
into effect can create administrative agencies which will be able 
to proceed vigorously and with minimum intervention from 

the courts to carry out the work they have been given by 

the legislature. 


10 Ocean Port Hotel v. British Columbia (General Manager, Liquor Control and Licensing 
Branch), [2001] 2 S.C.R. 781. 
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The recent jurisprudence of the Supreme Court suggests that the 
following elements would help to support the autonomy and 
credibility of any adjudicative agency working under new federal 
pay equity legislation: 


i) A clear statement of legislative intention 


The single most important principle set out by the Supreme 
Court has been that the primary criterion for measuring the 
appropriateness of the actions of an administrative agency is 
what the legislature indicated its intention to be in the statute. 
Though this principle emerged in a context in which statutes 
rarely contained explicit indications of self-conscious legislative 
intention, such statements have become more common, and 
more recent legislation is frequently characterized by purpose 
clauses or preambles which lay out the social problems and 
policy goals which lie behind the decisions to enact laws. 


ii) A strong privative clause 


The process of drafting preclusive or privative clauses, which 
would state a clear intention by the legislature to protect the 
decisions of a given administrative body from judicial review 

or other intervention by the courts, was at one time a kind of 
cat-and-mouse game between legislative drafters and judges. 
The response of the courts to this tension has been a firm 
statement that the plenary jurisdiction of the courts to hold 
decision-making bodies to account cannot be ousted completely. 
On the other hand, they have reasserted their respect for privative 
clauses which are clearly intended to make the adjudicative 
decision in question a final decision. 


iii) An expert tribunal 


In assessing whether the decisions of an administrative agency 
are deserving of deference, the courts have recently emphasised 
to an increasing extent the importance of the specialized 
expertise of a tribunal as a determining factor. Though there 
may be some debate about the justification articulated by the 
Supreme Court as the reason for imposing a more intrusive 
standard of review on generalist human rights tribunals there 
can nonetheless be no doubt that, in the eyes of the judges, a 
strong rationale for deference lies in the ability of members of a 
tribunal to do things which courts cannot do—that is, bring their 
specialized skills and experience to bear on a well-defined set 

of problems. 
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Notwithstanding the decision as to whether there 
should be a freestanding pay equity agency, or 
whether it should be part of a pre-existing human 
rights commission, the need for an independent, 
well-trained and educated decision-making 

body remains. 

Communications, Energy and Paperworkers Union of 


Canada (CEP). Supplementary submission to the 
Pay Equity Task Force, November 2002, p. 7. 


We have already indicated that we favour the establishment of 
a specialized pay equity agency, and we will be elaborating on 
this shortly. At one time, it would have seemed impossible to 
assemble members and staff for an agency concerned exclusively 
with pay equity. We are confident that there now exists an 
extensive pool of people—employers, employees, trade union 
staff members, elected officers, consultants and academics— 
whose experience and study of the principles and technical 
requirements of pay equity qualify them to make adjudicative 
decisions in this field. We would also expect that the focused 
experience of a dedicated agency would reinforce existing 
knowledge and skills of agency members and staff, and that 
this experience would result in the building of additional 
expertise in the agency. 


17.13 The Task Force recommends that the new federal 
pay equity legislation provide for the creation of 
specialized and independent pay equity agencies, 
with their adjudicative functions protected by a 
strong privative clause. 


Adjudicative Functions 


We think that there are two separate kinds of adjudicative 
functions which could be carried out by oversight bodies in 
connection with pay equity legislation. 


The first function would be adjudication with respect to matters 
of statutory interpretation, approval of the elements of pay equity 
plans, determinations of the definition of the pay equity unit 
which will be used, successorships and other general issues in 
relation to which the creation of an authoritative body of 
jurisprudence may be important. This would be analogous to 

the jurisdiction of a labour relations board under a collective 
bargaining statute. 
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The second kind of adjudication would be akin to the grievance Arbitration procedures. 
arbitration procedure under a collective agreement.'! The subject 
matter of this kind of adjudication would be questions arising 

out of a particular pay equity plan or employment relationship— 
for example, whether a pay equity plan needs to be altered to 
accommodate a new job or changes in the nature of a 

particular job, how the terms of a new collective agreement 
impact on existing pay equity plans, or whether the terms on 
which the plan was agreed to have been observed. A single 
expert arbitrator, perhaps identified from a list by the general 
adjudicative body, would conduct a summary procedure similar 
to grievance arbitration. 


Regulation and Monitoring 


A further function which may be carried out by an oversight Receiving reports on pay 
agency in connection with pay equity is that of regulation and equity als 
monitoring. Such a function might have a number of aspects, 

one of which would be to receive reports on pay equity plans 

required by the legislation. At the very least, this would entail a 

further record-keeping and tabulation function. 


A more ambitious associated function would be for the oversight 
agency to review the plans and provide feedback concerning the 
extent to which they appear to comply with the legislation. 


Audit System 

A less resource-intensive way of dealing with pay equity 
information supplied in accordance with a reporting function 
would be for the oversight agency to put in place an audit 
system. Such a system could take a number of forms: 


» Random selection of pay equity plans for review, on the 
assumption that the prospect of a random audit would 
provide an additional incentive for compliance. 


» Audit on a sectoral basis, which would ultimately produce a 
comprehensive picture. 


> Audit on the basis of identified factors suggesting a greater 
need for vigilance—past employer resistance, or statistical 
information about types or sizes of employers associated 
with lower levels of compliance. 


11 We are grateful to both Margot Priest and Richard Chaykowski who made 
this suggestion. 
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Such an audit system would require fewer resources than a 
regulatory system based on a comprehensive review of all pay 
equity plans, while the prospect of an audit would offer an 
incentive to formulate plans and to submit them in accordance 
with reporting requirements. 


Finally, a regulatory function which an oversight agency might 
play would be to monitor the maintenance of pay equity plans. 
Again, this could be done through some sort of regular reporting 
requirement intended to elicit from employers materials 
demonstrating that they have continued to maintain their pay 
equity plan. We have suggested in Chapter 13 of this report that 
the postings which employers are obligated to provide as part of 
the maintenance of their pay equity plans could be accepted as 
meeting these reporting requirements. This kind of monitoring 
could be less onerous than reviewing all initial pay equity plans, 
in that some kind of checklist format could be used, perhaps in 
electronic form. This monitoring at the maintenance stage could 
also be based on an audit system.!2 


17.14 The Task Force recommends that the new federal pay 
equity legislation provide that the mandate of the pay 
equity oversight agencies include a monitoring and 
audit function. 


Rule and Policy Making 


As we have commented, the dissatisfaction with the current 
system in place under section 11 arises in large part from 
uncertainty as to the standards which are required and therefore 
as to what the outcome will ultimately be of any complaint. It is 
argued that some ability to predict the outcome provides useful 
guidance to participants trying to decide what they need to do 
to remain within the law. It was in response to this argument that 
the Canadian Human Rights Commission attempted to put more 
flesh on the bones of section 11 by adopting the Equal Wages 
Guidelines, 1986. 


In the recent Bell Canada decision,'3 the Supreme Court of Canada 
commented on the important role which can be played by policies 
and guidelines in clarifying the rights and responsibilities of those 
affected by legislation: 


We note in passing that, given the relatively small 
volume of s. 11 equal pay cases adjudicated by the 
Tribunal, the promulgation of guidelines by the 


12 There is further discussion of these monitoring, maintenance and enforcement 
issues in earlier chapters of this report. See for example Chapters 13, 14 and 15. 


13. Bell Canada v. Canadian Telephone Employees Association [2003] SCJ No. 36; 
2003 SCC 36; Court File No. 28743. 


Pay Equity: A New Approach to a Fundamental Right 


Commission has likely provided parties with a 
sense of their rights and obligations under the Act 
in a more efficient and clearer way than would an 
incremental development of informal guidelines 
by the Tribunal itself, through its decisions in 
particular cases. 


The Court also pointed out that the Canadian Human Rights 
Commission was in a position to draw on its knowledge of the 
evolution of human rights principles across the country, and to 
formulate policies which would reflect these developments. 


The use of rule- and policy-making powers by oversight agencies Clear guidelines and rules 
can thus provide a useful indication of the expectations which mean clear expectations. 
the parties face in carrying out their legislative obligations. 


Canadian human rights bodies have not traditionally 
made use of rule-making or even the development ~ 
of binding guidelines where permitted by law. In 
general, Canadian administrative law has paid little 
attention to this subject and has focused on the 
development and promulgation of regulations by 
governments. Rule-making, however, can be a useful 
tool to deal with various problems and avoids the 
limitations, expense and uncertainty of dealing with 
issues on a case by case basis. 


Margot Priest. (2002). Options for a Pay Equity Oversight 
Agency. Unpublished research paper commissioned by 


the Pay Equity Task Force, p. 35. 


There are a number of ways in which a rule-making or policy- Notice and comment 
making power may be exercised by an administrative agency. One procedure. 
example is the notice and comment type of procedure which is 

used by the Ontario Securities Commission. Under this procedure, 

the Securities Commission must give a notice setting out the 

substance of the rule, the authority and rationale for it and a 

summary of the options which were considered and the reasons for 

rejecting the alternatives. The constituencies that will be affected by 

the rule are then given an opportunity to comment on the rule 

before it comes into effect. 


Another mechanism which is particularly appropriate for the Public hearings. 
development of interpretive policies is to hold a “generic 
proceeding,”'4 a form of public hearing which gives those with 


14 This term is used by Margot Priest, supra, note 3, p. 37. 
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an interest in a major interpretive issue a chance to make 
submissions about their own preferred approach. In addition to 
providing the oversight agency with a wider range of options 
and perspectives than it would be likely to develop on its own, 
such a process involves stakeholders and other interested parties 
in the formulation of the interpretive principles which will be 
used. It also means that the cost of this policy formulation 
process is not entirely borne by the first set of parties who 
happen to raise an issue. 


Such a procedure could be helpful in setting an interpretive and 
policy course on issues under pay equity legislation which are 
likely to have continuing importance, such as the criteria for 
the selection of appropriate proxy employers, or the process by 
which weight will be given to historical incumbency in deciding 
on gender predominance. 


Though it almost goes without saying, it is important that any 
policies or rules which are eventually adopted by an oversight 
agency receive wide circulation, and that they be included in 
any public information or client education campaigns which 
are conducted. 


In this discussion, we have been alluding to the capacity of an 
oversight agency to formulate rules and policies which will clarify 
expectations and set out interpretive principles to guide participants 
and remind tribunal members of the importance of a consistent 
approach. While such consistency and clarity are important, it is also 
important that oversight agencies maintain sufficient flexibility to 
accommodate changes in circumstances or to express revisions of 
earlier policies. It is thus desirable that these agencies be permitted 
to create guidelines and policies which do not bind them in any 
formal sense. 


It is also necessary, however, that an oversight agency be able to 
signify the priority of rules and policies, in appropriate cases, by 
obtaining for them more formal designation as regulations. We 
are recommending that the legislation give the Canadian Pay 
Equity Commission we describe below the power to formulate 
regulations for approval by the Governor-in-Council. 


17.15 The Task Force recommends that the new federal pay 
equity legislation provide a rule- and policy-making 
power for the oversight agencies, and that this include 
the power to make regulations. 


Appeals 


In many statutory regimes, there is provision for an appeal from 
a decision at one level of the decision-making process. 
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In some cases, a statute provides for an appeal from the decision 
of an administrative body to a court. In others, there is a separate 
administrative body which adjudicates appeals from another level 
of decisions within the same statutory system; for example, the 
Ontario Pay Equity Hearings Tribunal hears some cases as appeals 
from compliance orders issued by review officers of the Pay 
Equity Office. 


A statute may provide for an appeal which involves a rehearing 
of the issue from the beginning, or it may provide for an appeal 
which must be based on an allegation that a specific error has 
been made in the original decision. 


With respect to the structure of the oversight agencies we are Proposed tribunal should 
recommending, it is important that the body we are calling have power to hear appeals. 
the “Canadian Pay Equity Hearings Tribunal” have the power 

to hear appeals from compliance orders of review officers at 

the Canadian Pay Equity Commission, and also from the 

decisions of pay equity adjudicators, whose role we will indicate 

later in this chapter. 


17.16 The Task Force recommends that the new federal pay 
equity legislation provide that the mandate of the 
adjudicative oversight agency include authority to 
entertain appeals from compliance orders of review 
officers, and from the decisions of pay equity 
adjudicators. 


Enforcement and Remedies 


The choice to implement public policy through the enactment of a 
statute carries with it the corollary decision that there will be some 
consequences for the failure to observe the requirements of the 
statute. An assessment of what kinds of consequences will bring 
about a higher degree of compliance is a complicated one, and 
oversight agencies may be given remedial authority of various 
kinds. Some statutes provide for very specific remedies or sanctions, 
while others contain a more general remedial power which may be 
exercised in a number of ways subject to the proper exercise of 
discretion by the tribunal. 


In addition, administrative statutes often contain quasi-criminal Administrative statutes may 
sanctions which may take the form of fines or imprisonment call for penal sanctions. 
following a successful prosecution in a criminal court. These 

penal provisions are used relatively rarely, but they continue 

to be included almost as a matter of course. 


The range of remedies which administrative tribunals have Range of remedies is 
been empowered to apply is very broad, but they may be seen very broad. 
as falling into several general categories: 
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i) Make-whole remedies 


These remedies are intended to put someone complaining of a 
statutory violation in a position which is as similar as possible to the 
position in which the complainant would have been without the 
violation. Under section 11, for example, the Canadian Human 
Rights Tribunal has the power not only to direct an employer to 
eliminate wage discrimination in the future, but also to direct 

the employer to pay the affected employees a wage adjustment 
retroactive to the time when they filed the complaint. Though this 
is not a make-whole remedy in the sense that it purports to recreate 
the situation that existed when the discrimination first occurred, 

it does attempt to ensure that the situation is rectified from the 
time attention is drawn to it by a complaint. In extreme cases, 

the tribunal may intervene to carry out specific concrete steps 
which some party had an obligation to take under the statute. 


ii) Remedies intended to preserve the status quo or to 
address emergency situations 


Administrative tribunals have increasingly been given the power 
to order interim remedies which are designed to preserve the 
status quo or to give provisional relief under circumstances in 
which the situation may be significantly altered before a final 
determination can be made. Though there are not many 
situations connected with pay equity which would suggest a 

need for such remedies, one can conceive that such powers might 
be relevant to some cases, such as a scenario where a possible 
successorship is imminent. 


iii) Remedies intended to alter individual conduct 


Though the courts have held that administrative tribunals cannot 
impose sanctions which are penal in nature, or which trespass on 
the personal civil liberties of individuals, there are examples of 
remedies which are intended to bring about a modification in 
undesirable conduct. There have been instances, for example, 

in which people found to have violated a statute have been 
required to take a particular kind of training, or where recalcitrant 
employers have been ordered to engage in certain kinds of 
discussions with employee representatives. In other instances, 

a specific monitoring or reporting schedule may be put in place 
to ensure that the directives of the tribunal are carried out. 


iv) Ameliorative remedies 


In some cases, remedies have been devised which have a general 
ameliorative purpose in the context of the objectives of the statute. 
Parties may be required to undertake certain training programs or 
facilitated discussions in the hope that these will bring about a 


Pay Equity: A New Approach to a Fundamental Right 


general improvement in their relationship or their competence to 
meet statutory goals. These remedies are intended not only to 
bring an end to a particular dispute, but also to produce changes 
in the environment, making future compliance with the statute 
more likely. 


All of these kinds of remedies have their place in support of a pay 
equity regime, and could be part of the remedial capacity available 
to an oversight agency or agencies. 


It is our view that all of these functions are necessary to a 
comprehensive statutory regime to address the issue of wage 
discrimination. We have addressed these remedial options more 
specifically in Chapter 14 concerning enforcement of pay equity 
legislation. 


17.17 The Task Force recommends that the new federal pay 
equity legislation provide that the oversight agencies 
have adequate remedial and enforcement powers to 
ensure that the goals of the legislation can be met. 


[TRANSLATION] [The commission] must establish and 
maintain frequent, open and respectful contact, with 
workers and unions as well as with employers. It must 
interpret the law in accordance with the spirit which 
led to its adoption. It must operate transparently, with 
speed and flexibility, in unbiased support of the 
parties. It must be capable of leadership and of taking 
initiatives to assist workplaces in completing their work 


and must work to bring the parties together and to 
resolve rapidly any disputes which arise. It must work 
to bring about better understanding and acceptance 
of the law, as well as to familiarize the public with pay 


equity. 


Fédération des travailleurs et travailleuses du Québec 
(FTQ). Submission to the Pay Equity Task Force, 
April 2002, p. 11. 


Structure 


In our view, it is necessary to put in place several different 
components to perform the functions which we have listed above. 


The cumulative experience with pay equity legislation in various Oversight agencies must 
jurisdictions suggests that, though oversight agencies must have liane ag. and 
in common a commitment to the principles articulated in the P 
legislation and a high level of specialized expertise, there is a 
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need for separate agencies which will perform distinct tasks, and 
which will do so in a way which is not influenced to an improper 
degree by the decisions reached or the steps taken in another 
part of the system. 


The structure we are suggesting consists of three major 
components: a Canadian Pay Equity Commission, a Canadian Pay 
Equity Hearings Tribunal and a network of pay equity adjudicators. 


We have alluded earlier to the need for adequate resources, and 
we would reiterate that this is of critical importance to the success 
of any legislative initiative. The premise of our review of the 
legislation—that the achievement of pay equity is a worthwhile 
policy goal—was reinforced in our discussions with all of the 
participants in the current system. The resources required to make 
meaningful progress towards this goal are not insignificant, but 
this is true of any worthwhile policy objective, and we do not 
think the structure we are suggesting would be unduly costly. 
Indeed, we think it would represent a more efficient use of 
resources than the current system. The resources required would 
include those necessary to support stakeholders in their voluntary 
efforts to achieve compliance, and would have to be sufficient to 
permit the hiring and retention of expert staff, and the production 
of useful educational and informational materials. In the current 
environment, it is also necessary to provide administrative 
agencies with an information technology infrastructure adequate 
to support electronic administrative and educational practices 
which are commonly used. 


In considering appropriate structures for the oversight and 
administration of pay equity legislation, we have been guided by 
a number of criteria which we think are necessary to safeguard 
the interests of all of those who will be affected by the statute.'> 
These include: 


> Fairness: The provision of equal access to the benefits 
of the statute, timeliness, and due process. 


> Transparency: The openness of the decision-making 
process, and consequent accountability to the stakeholders 
and the public. 


> Efficiency: The ability of the decision-making bodies to 
proceed in a timely fashion, and to use their resources to 
the greatest effect. 


> Effectiveness: The success of the regulatory or administrative 
structure in bringing about progress towards the goals of 
the statute. 


15 See Margot Priest, supra, note 3, p. 49. 
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The recommended configuration which we sketch out here is 
based on our conclusion that the current structure has been found 
wanting according to these criteria, for reasons which we have 
outlined in earlier parts of this report. We have confidence that the 
changes we are recommending will meet these important criteria 
more adequately. 


Canadian Pay Equity Commission 


We have concluded that the issues related to pay equity are Independent, stand-alone 
sufficiently distinctive, and the expertise required to address them Pay Equity Commission. 
so specialized, that it is desirable to establish a dedicated expert 

Canadian Pay Equity Commission with statutory authority derived 

from a statute separate from the Canadian Human Rights Act. 


We know that pay equity is a highly specialized area 
of human rights and employment and labour law 
and practice. We know that a high level of expertise 
is required. For the law to be effective, we would 
argue that dedicated resources on this question are 
needed—resources which are not in competition with 
other important human rights issues and measures. 

A well-resourced agency would help ensure the 
implementation and maintenance of pay equity 
throughout the federal sector and could be especially 
important for women workers and women of colour 
in accessing their rights. A separate, well-funded pay 
equity agency would send a strong message 
indicating support for a culture of equality in 
employment in Canada. 


Canadian Labour Congress (CLC). Final submission to 
the Pay Equity Task Force, November 2002, p. 10. 


We are therefore recommending the establishment of an 
independent stand-alone commission—a Canadian Pay Equity 
Commission—whose members will be appointed for their 
expertise in job evaluation, compensation systems, industrial 
relations, human rights or some other field relevant to pay equity. 


The Canadian Pay Equity Commission would have broad Commission would have 
responsibility for the promotion and implementation of the goals stbahphalik pints for 
of the statute. In the context of a proactive mandate, it would plement ne 

play a highly important role in guiding and assisting participants goals of the statute. 

in meeting their statutory obligations. In particular, it would 

perform the following functions: 
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i) Public education and promotion 


The Commission would have responsibility for conducting 
campaigns of public education and promotion of the objectives 
of the pay equity statute. It would provide informational and 
educational material which would be designed both to raise 
public awareness of the significance of pay equity, and to provide 
the information necessary for employers, employees and others 
affected by the pay equity issue to understand their rights and 
obligations. The Commission would also conduct or commission 
research into pay equity issues, and disseminate the results of this 
research as widely as possible. 


ii) Advice and technical assistance 


The Commission would have the capacity to provide advice 

and technical assistance to employers, employees, employee 
organizations and others involved in the pay equity process. This 
would include responding to inquiries, and publishing templates 
or practical guides to the process for use by parties wishing to 
develop a pay equity plan. 


Commission review officers Commission staff—the Ontario statute uses the term “review 

would provide legal and officers’—would guide the parties through the process of 

Be oN achieving pay equity. The review officers would provide advice on 
the requirements of the statute and on practical ways of meeting 
these requirements, and facilitate discussions between the parties. 
We are recommending the adoption of the feature of the Ontario 
legislation which empowers these review officers to issue 
compliance orders, which either embody an agreement reached 
by the parties, or which represent the determination by the 
review officer of what is necessary to produce compliance. 


Sectoral pay equity plans. The assistance provided by the Commission would include 
guidance on how to form sectoral groupings to address pay 
equity issues, and how to develop pay equity plans on a sectoral 
basis. The Commission would also assist employers with providing 
the training necessary for employees and managers, particularly 
those participating in pay equity committees. 


iii) Investigation and fact finding 


Authority to conduct The Commission would have the authority to conduct 

pesrgauens: investigations and carry out fact-finding exercises. These would 
include both informal investigations meant to provide basic 
information for the parties, and more formal investigations 
triggered by an allegation of wrongdoing or recalcitrance. The 
Commission must be equipped with adequate authority to carry 
out these investigations, including the power to enter premises, 
to require the attendance of particular persons and to summon 
and seize documents. 
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Earlier in this chapter, we recommended that special advocacy 
services be made available to complainants under pay equity 
legislation. We explained in that section that we think it important 
that the Commission be able to perform its role of education and 
promotion with respect to pay equity without being drawn into 
an adversarial role in adjudicative proceedings by acting as 
advocate for a complainant. 


The Commission might, however, play a useful role by presenting 
or explaining the results of its investigations in the context of 
tribunal adjudication. The well-informed perspective of the 
Commission would clearly be of assistance to the tribunal in 
understanding the nature of the dispute. 


iv) Dispute resolution 


The Commission would have the capacity to offer dispute The Commission could offer 
resolution services. These would include the dispute resolution dispute resolution services. 
techniques which might be used by review officers in the course 

of assisting the parties through the pay equity process. It would 

also include a capacity to mediate or facilitate broader-based 

discussions of controversial or disputed issues; this might occur, 

for example, when employer and employee representatives are 

brought together to provide input about policy issues for the 

Commission. 


v) Regulation and monitoring 


The Commission would have responsibility for the ongoing Commission responsible for 
regulation and monitoring of the compliance with the pay equity _—"egulation and monitoring | 
statute. We have described in Chapter 14 the kind of monitoring Bien using Anau’ 
which we think is necessary to create confidence that compliance 

with the legislation is being achieved. Though a higher degree of 

certainty about the contents of individual plans would result from 

a system where each plan was subjected to full scrutiny, we 

recognize that this is impractical, and that an audit system is 

adequate to permit the Commission to monitor the progress 

of employers towards the goals set out in the statute. 


The Commission would have a role in the ongoing maintenance 
of pay equity plans. As we have seen, the process of achieving 
pay equity has been the major preoccupation of stakeholders 
and oversight agencies up to this point, and relatively little 
attention has been paid to the question of whether pay equity 
plans are being maintained. We think it is necessary to build in 
mechanisms which will remind the parties to review and, if 
necessary, revise pay equity plans at regular intervals. 
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We are recommending that the statute require that pay equity 
plans be reviewed at three-year intervals and that a report be 
filed with the Commission indicating any amendments which 
have been made. This would provide the basis for an audit 
system which could gauge the extent to which pay equity plans 
are being kept up to date. If such an audit discloses a failure to 
maintain a pay equity plan, the Commission would intervene to . 
assist the parties to review the plan. 


vi) Rule making and policy making 

We think it is necessary to equip the Commission with the power 
to formulate interpretive policies, rules and practical guidelines for 
the assistance of parties affected by the Commission’s work and, 
where it is desirable, to secure for these the status of regulations. 
The Bell Canada decision of the Supreme Court of Canada has 
confirmed that a Commission dealing with human rights issues can 
play a useful role in setting out interpretive principles and policies 
to guide the application of a human rights statute, and to clarify 
what is expected of those who are affected. The policy- and rule- 
making power of the Canadian Pay Equity Commission should 

be broad enough to permit the Commission to obtain input and 
comment through public hearings or a notice and comment type 
of process, in order to ensure that there are opportunities for 
adequate discussion of the proposed interpretive policies. 


vii) Enforcement 


The decisions of adjudicative tribunals can be enforced in various 
ways. One of these is to provide for the filing of decisions with 
the courts and to employ the enforcement apparatus of the 
judicial system. Another is to provide for enforcement within the 
administrative structure itself. 


The choice of methods of enforcement depends partly on the 
nature of the remedies which are ordered as part of the decision. 
As we will be recommending that the adjudicative arm of the 
system have a broad and flexible range of remedial options at its 
disposal, it would be appropriate to provide that both the courts 
and the Pay Equity Commission play a role in the enforcement 
of decisions. 


Where, for example, a decision orders that employees be paid a 

particular amount to correct the discrepancy in their wages, it is 

likely that enforcement through the judicial system would be the 
most effective way of ensuring that the decision is implemented. 
Where, however, the decision contemplates a more ameliorative 
remedial solution—such as a direction that the parties undertake 
further review of a pay equity plan, or that they attempt to 
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improve the climate in the workplace in some way—we think the 
Commission could play a useful role in overseeing and guiding this 
process, and that this role would fit well with the competence and 
resources we envision for this body. 


17.18 In order to implement the preceding recommendations, 
the Task Force recommends that the new federal pay 
equity legislation provide for the establishment of an 
independent Canadian Pay Equity Commission 
composed of members with expertise in pay equity, 
with a mandate including the following functions: 

» public education and promotion of pay equity issues; 
provision of advice and technical assistance; 
investigation and fact finding; 


dispute resolution; 


Veo Va 


regulation and monitoring, including an 
audit function; 


» issuing compliance orders; 
» rule making and policy making; and 


y» enforcement measures. 


Canadian Pay Equity Hearings Tribunal 


We have emphasized the importance of providing extensive 
support to stakeholders as they make efforts to bring the wage 
policies in their workplaces into conformity with the requirements 
of the pay equity statute, and we have expressed the hope that 
this would go far to redirect the emphasis from complaints and 
litigation to good-faith efforts to correct wage discrimination 
where it has been identified by the parties themselves. 


We have also said, however, that we have concluded that it is 
necessary to retain a capacity for adjudication in the statutory 
scheme, which would provide individual employees, groups of 
employees, employers, and the Commission itself with recourse 
in the event that a dispute is resistant to other kinds of resolution, 
or that one of the parties declines to make reasonable efforts to 
comply with the statute. 


It is therefore necessary, in our view, to establish an adjudicative The adjudicative body 
body within the framework of the statute. For the reasons we have Pe of 
given, it would be necessary for this body to be independent of Sees aelnaget eee 
the Commission and of the influence of executive government, 

and to be capable of bringing specialized expertise to bear on 

issues arising under the statute. 
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Tribunal should be 
empowered to investigate 
disputes. 


Tribunal should be 
empowered to use 
mediation or other tools. 
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We are recommending that this tribunal, which we will refer to as 
the Canadian Pay Equity Hearings Tribunal, be a stand-alone 
tribunal composed of members with expertise in pay 

equity matters. 


Our opinion is that it would be conceivable that such a tribunal 
could be created as a specialized panel of the Canadian Human — 
Rights Tribunal. We are recommending that it be created as a 
stand-alone agency, however, because of the specialized and 
technical nature of the issues surrounding pay equity. It would, in 
our view, enhance the credibility of the decisions of the Tribunal 
if it could recruit and develop expertise focused exclusively on 
these difficult issues. 


We would envision that the Canadian Pay Equity Hearings 
Tribunal would perform the following functions: 


i) Investigation 

Because we are recommending that, under certain circumstances, 
the proposed Canadian Pay Equity Commission should be able 

to refer matters for adjudication on its own initiative, but without 
standing as a party before the Tribunal, we believe that it is 
necessary for the Tribunal to have the capacity to investigate 
disputes prior to deciding whether the disputes are appropriate 
for adjudication. In these cases, we believe it would also be 
necessary for the Tribunal to be able to summon the relevant 
parties to participate in adjudicative proceedings. 


ii) Dispute resolution 


We have described the use of dispute resolution which can be 
made by staff and members of the Commission. We would also 
favour providing the Tribunal itself with the capacity and the 
mandate to use mediation or other techniques of alternate 
dispute resolution during the course of its proceedings. This 
would provide opportunities throughout the adjudicative process 
to take advantage of the possibility of settlement or agreement 
on some basis other than a final disposition by the Tribunal. 


iii) Rule and policy making 

In the structure we envision, the Canadian Pay Equity Commission 
would have a primary role in promoting pay equity principles and 
educating the public about them. The broad perspective of this 
Commission would permit it to articulate policies and rules 

which would reflect the current understanding of these principles, 
and would provide useful guidance to those with rights and 
responsibilities under the statute. 
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It is important as well, though, that the Canadian Pay Equity Tribunal should have the 
Hearings Tribunal have the power to formulate rules and policies power te tae ayace mules 
to provide guidance to decision-makers and participants within and Bee 

its own domain. The most obvious example of this would be 

guidelines covering procedural aspects of adjudicative 

proceedings. This Tribunal would have sufficient grounding in 

the purpose and nature of the statute that it could provide a 

useful source of considered advice and direction for participants, 

and such rules and policies would assist its own members to 

arrive at consistent and fair decisions. 


iv) Adjudication 

There may be circumstances in which the parties involved must Adjudication will have an 
resort to a full-blown, formal process to adjudicate issues which es Bee act 
have proven resistant to any other resolution. The adjudicative lara policy goals. 
role is an important one, and is not necessarily a sign of some 

failure in the process. The deliberative decisions of an impartial 

body which has considered contrasting perspectives on an issue 

can make an important contribution to the iterative development 

of a deeper understanding of the implications of the statute 

by the constituencies served by it, and of a more sophisticated 

ability on their part to pursue the policy goals which the statute 

represents. Indeed, in the early life of a new statute, one would 

expect that adjudication will have an important constitutive role 

in explaining and elaborating those policy goals. 


17.19 In order to implement the predecing recommendations, 
the Task Force recommends that the new federal pay 
equity legislation provide for the establishment of a 
specialized, independent Canadian Pay Equity Hearings 
Tribunal, with a mandate which would include the 
following functions: 


» investigation; 
» dispute resolution; 
» rule making and policy making; 


» education and information concerning its own 
operation; and 


» adjudication, including adjudication of appeals 
of compliance orders from the Canadian Pay 
Equity Commission and from the decisions of 
pay equity adjudicators. 
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Chapter 17 — Oversight Agencies 


Adjudication forum that 
would parallel grievance 
arbitration system. 
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Pay Equity Adjudicators 


We have indicated that we think there is value in considering the 
introduction of an adjudicative forum which would parallel the 
grievance arbitration system under collective agreements. The 
jurisdiction of an adjudicator would be to consider issues of a 
limited nature arising under particular pay equity plans. Such 
issues might include the amendment of a pay equity plan to 
accommodate a new job or groups of jobs, allegations that some 
term of a pay equity plan had not been observed, or disputes 
arising over the monitoring or reporting requirements. 


The intention would be to create a swift and relatively informal 
process analogous to grievance arbitration, with access to an 
adjudicator with expertise related to pay equity, who could be 
named by the Pay Equity Hearings Tribunal from a list compiled 
by it. One of the advantages of this mechanism would be that, in 
collective bargaining relationships, at least, the parties would be 
familiar with this kind of proceeding, and would have some 
confidence in it as a way of resolving disputes. 


17.20 The Task Force recommends that the new federal pay 
equity legislation provide for the establishment of a 
system of pay equity adjudicators to carry out the 
following functions: 


» the interpretation of disputed terms of pay 
equity plans; 


» the application of the legislation to changes in the 
circumstances in the workplace which gave rise to 
the pay equity plan; and 


» the resolution of disputes between the parties to 
a pay equity plan over the application of the terms 
of that plan. 


Parliamentary Review 


Though we are confident that the legislative regime we have 
proposed in this report is flexible enough to accommodate a wide 
range of changes in economic, social and political circumstances 
affecting federally-regulated employers, we recognize that it is 
desirable to provide for systematic appraisal by the legislature of 
whether the legislation adequately supports the goal of achieving 
pay equity for workers under federal jurisdiction. 


We are therefore recommending that the legislation provide for 
a parliamentary review of the proposed Canadian pay equity act 
eight years after it comes into effect and every five years thereafter. 
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This would permit an assessment of the effect of both the initial 
implementation of pay equity plans and one cycle of maintenance 
reviews. 


17.21 The Task Force recommends that the new federal 
pay equity legislation provide for a comprehensive 
parliamentary review of the provisions and operation 
of the legislation, including the effect of those 
provisions eight years after the legislation comes 
into effect and every five years thereafter. 


Conclusion 


In this chapter, we have outlined a specialized and autonomous 
system for dealing with pay equity. For reasons we have explained, 
including the technical nature of pay equity and the specialized 
expertise which is necessary to implement it as a policy, we are 
recommending this form of administrative structure. We think that 
the agencies we have described would have the ability to support 
the achievement of pay equity by carrying out a full range of 
functions. 


We do not deny that there is a need to co-ordinate and dovetail 
the mechanisms put in place in pursuit of the objective of pay 
equity with the mechanisms used by other organizations, agencies 
and governmental units dealing with issues closely related to pay 
equity, such as human rights, employment equity and collective 
bargaining. These would include the Canadian Human Rights 
Commission, the Canadian Human Rights Tribunal, the Labour 
Program of Human Resources Development Canada, and human 
rights and pay equity agencies at the provincial level. 


Our conclusion, however, is that the task of eliminating wage 
discrimination can best be carried out under the auspices of 
oversight agencies which have a discrete and specialized mandate, 
and which can focus distinct expertise on the achievement of 


pay equity. 
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List of Recommendations 


Chapter 5 —- The Recommended Model 


= 


a4 


Bee) 


5.4 


BES) 


5.6 


5.7 


5.8 


oo 


5.10 


The Task Force recommends that Parliament enact new stand-alone, proactive 
pay equity legislation in order that Canada can more effectively meet its 
international obligations and domestic commitments, and that such legislation 
be characterized as human rights legislation. 


The Task Force recommends that the new federal pay equity leglisation be 
framed in a comprehensive way which will cover as many employees and as 
many types of employment relationships as possible. 


The Task Force recommends that the new federal pay equity legislation contain 
clear standards and criteria for the achievement of pay equity. 


The Task Force recommends that the new federal pay equity legislation provide 
for flexibility in the application of the standards, and that it require that all 
standards, tools, methods and processes used in the achievement of pay equity 
be free of gender bias. 


The Task Force recommends that the new federal pay equity legislation provide 
for the involvement of both unionized and non-unionized employees in the 
process of achieving and monitoring pay equity. 


The Task Force recommends that the implementation of the new federal pay 
equity legislation be supported with adequate human and financial resources, 
so that participants in the pay equity process have access to advice, information 
advice and training. 


The Task Force recommends that the new federal pay equity legislation include 
provision for maintenance and follow-up of pay equity plans. 


The Task Force recommends that specialized oversight agencies be established 
to administer and interpret the new federal pay equity legislation. 


The Task Force recommends that the new federal pay equity legislation include 
a purpose clause and/or preamble to provide a context and interpretive 
framework for the legislation. 


The Task Force recommends that the new federal pay equity legislation contain 
specific provisions establishing a process by which complaints may be made 

to the proposed Canadian Pay Equity Commission, described in Chapter 17, 
concerning violations of the principle of equal pay for equal work on the 
grounds of gender, membership in a visible minority, Aboriginal ancestry 

or disability. 

The Task Force recommends that any new federal legislative scheme directed 
at the issue of pay equity should be carefully considered in relation to other 
policies and practices aimed at the elimination of discrimination based 

on gender. 
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5.12 The Task Force recommends that all federal legislation, policies and practices 
with the objective of ensuring equality in the labour market and the workplace 
be consistent with the new federal pay equity legislation. 


Chapter 6 — Scope of Application 


6.1 The Task Force recommends that the new federal pay equity legislation should 
cover all federally-regulated employers in both the public and private sectors, 
including the Parliament of Canada, and that the requirements of the legislation 
be imposed on federal contractors through the Federal Contractors Program. 


6.2 The Task Force recommends that : 


» the provisions of new federal pay equity legislation setting out the 
requirements for establishing pay equity plans apply to all federally- 
regulated employers with fifteen employees or more; and 


» the provisions of new federal pay equity legislation apply to federal 
contractors who are covered by the Federal Contractors Program. 


6.3 The Task Force recommends that the new federal pay equity legislation provide 
that the pay equity oversight agencies described in Chapter 17 of this report be 
empowered to develop job comparison and wage adjustment methodologies 
and criteria suitable for employers with fewer than fifteen employees, and to 
use these to assist small employers to eliminate discriminatory wage practices. 


6.4 The Task Force recommends that the new federal pay equity legislation cover all 
employees in the federal jurisdiction, including part-time, casual, seasonal and 
temporary workers, employees of Parliament, and employees of federal 
contractors covered by the Federal Contractors Program. 


6.5. The Task Force recommends that the new federal pay equity legislation: 


> cover contractors whose economic dependence on an employer makes 
it appropriate to treat them as employees; 


» empower the pay equity oversight agencies described in Chapter 17 to 
look behind the technical forms of contractual relationships for the purpose 
of identifying relationships characterized by economic dependence, and be 
empowered to develop criteria for making this determination, which would 
include, though not be limited to: 


e the degree to which a contractor works for a single client; 

e the degree to which the principal maintains control over the work; 
and 

e the relationship of a contractor with his or her own employees; 
and 


» provide that contractor-employees may be grouped or represented so 
that they may participate in the formulation of pay equity plans. 
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6.6 — The Task Force recommends that the new federal pay equity legislation empower 
pay equity oversight agencies to identify either a labour broker or the principal 
as the employer for pay equity purposes, and that, in making this determination, 
the requirements of the legislation, including the availability of male 
comparators, be the primary basis for designating the labour broker or the 
principal. 


6.7 The Task Force recommends that the new federal pay equity legislation: 


»® provide for the continuation of pay equity obligations when the disposition 
of all or part of a business or structural change occurs which results in the 
emergence of a new entity as employer, and that the legislation include a 
clear definition of the kinds of change which might affect the application of 
the legislation or of pay equity plans. The kinds of change included in this 
definition should include, but not be limited to, sale, lease, transfer, merger 
of businesses, foreclosure under a mortgage, or significant contracting out; 


» provide clear criteria, including those set out in Chapter 12 of this report, 
for the application of the legislation, and the continuation or modification of 
pay equity plans when a successorship occurs, and that these criteria include 
standards for according priority to a pay equity plan where more than one is 
in existence; and 


® contain a section providing for the application of the legislation to employers 
who move from provincial jurisdiction to federal jurisdiction, and provide 
clear criteria for the assessment of pay equity plans established under 
proactive provincial pay equity legislation by these employers, and by 
federal contractors covered by the Federal Contractors Program. 


6.8 The Task Force recommends that the new federal pay equity legislation provide 
coverage against wage discrimination with respect to members of designated 
groups, where these groups are predominant in a job class according to the 
criteria described in Chapter 9, and that the federal government carry out the 
additional investigation and research necessary to broaden our understanding 
of the reasons for systemic patterns of wage discrimination against visible 
minorities, Aboriginal people and persons with disabilities, with a view to taking 
action, under a pay equity statute or otherwise, which can correct such 
discrimination. 


6.9 — The Task Force recommends that the provisions of the new federal pay equity 
legislation which recognize that employees are entitled to equal pay for equal 
work, and which establish a process for eliminating this form of wage 
discrimination, should apply to members of visible minorities, Aboriginal people 
and persons with disabilities as well as women. 


6.10 The Task Force recommends that the new federal pay equity legislation provide 
that the normal definition of the pay equity unit be based on all of the 
operations of a single employer, and that each employer be required to 
formulate a single pay equity plan covering all of its operations. 
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6.11 


The Task Force recommends that the new federal pay equity legislation provide 
that the pay equity oversight agencies described in Chapter 17 be empowered 
to approve modifications of the definition of the pay equity unit in special 
circumstances which would include the following, where this configuration is 
not inconsistent with the effective implementation of the legislation: 


> a corporate structure where entities which are related operate de facto as 
separate employers; 


» operations by an employer which are in separate and distinct industrial 
sectors; 


> operations of an employer which are carried out in different regions of 
the country where there are differing economic environments; and 


» situations where pay equity legislation could be applied more effectively 
if related employers were treated as a single pay equity unit. 


Recommendation 6.11 


Dissenting recommendation by Professor Marie-Thérése Chicha, Member, Pay 
Equity Task Force. 


| fully endorse the principle that employers should have a single pay equity plan to 
cover all employees. Exceptions from this principle, as we indicate in our Report, must 
be narrowly construed. Nevertheless, | am proposing an additional recommendation 
that extends the same rights to employee representatives as those given to employers 
under Recommendation 6.12. 


This additional two-part recommendation reads as follows: 


6.11a 


6.11b 


6.12 


6:13 


The pay equity oversight agencies described in Chapter 17 will have the 
mandate to authorize the establishment of separate pay equity plans 
within an employer's operations in the following instances: 


>» at the request of a certified employee association on behalf of the 
employees it represents; and 


» at the request of representatives of a non-unionized employee 
organization on behalf of the employees they represent. 


The oversight agencies must issue clear guidelines outlining the criteria 
that would justify the establishment of separate pay equity plans. 


The Task Force recommends that the new federal pay equity legislation provide 
for the approval of sectoral pay equity committees by the oversight agencies 
described in Chapter 17. 


The Task Force recommends that the new federal pay equity legislation specify 
how it is to apply to the territories, and define the circumstances in which the 
federal government would vacate the field in favour of territorial legislation. 
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Chapter 7 - The Pay Equity Plan 


To 


The Task Force recommends that the new federal pay equity legislation specify 
that the pay equity plan include the following steps: 


1. identification of the jobs to be compared and their gender 
predominance; 


2. development of the evaluation method, tools and process; 


3. evaluation of gender predominant jobs using the selected 
method, tools and process; 


4. determination of total remuneration for those jobs, the wage 
gaps and any necessary salary adjustments; and 


5. determination of the terms of payment for salary adjustments. 


Chapter 8 - Employee Participation 


8.1 


8.2 


8.3 


8.4 


8.5 


8.6 


8.7 


The Task Force recommends that the new federal pay equity legislation provide 
that all employees, whether unionized or not, have the right to participate in 
pay equity implementation and maintenance. 


The Task Force recommends that the new federal pay equity legislation provide 
that the employer is responsible for ensuring that pay equity implementation 
and maintenance are free of gender discrimination. 


The Task Force recommends that the new federal pay equity legislation provide 
that every employer is obligated to create a pay equity committee on which all 
employees are represented. 


The Task Force recommends that the new federal pay equity legislation provide 
that the pay equity committee is mandated to develop the pay equity plan for 
the employees represented on the committee and to maintain the results of the 
plan’s application. 


The Task Force recommends that the new federal pay equity legislation provide 
that at least half the employee representatives on the pay equity committee 
should be female workers from predominantly female job classes. 


The Task Force recommends that the new federal pay equity legislation provide 
that employees representatives must make up at least two thirds of the pay 
equity committee membership. 


The Task Force recommends that the new federal pay equity legislation 

provide that: 

> unions designate their representatives on the pay equity committee; and 

> non-unionized employees elect their representatives on the pay equity 
committee by secret ballot and the employer is obligated to provide them 
with the means to do so. 
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8.8 The Task Force recommends that the new federal pay equity legislation provide 
that the pay equity committee holds decision-making authority with respect to 
the content of the pay equity plan as well as the maintenance of results. 


8.9 The Task Force recommends that the new federal pay equity legislation provide 
that where employer and employee representatives on the pay equity 
committee disagree, the dispute is submitted to the proposed Canadian Pay 
Equity Commission, described in Chapter 17. The proposed Commission must ° 
assist the parties to resolve the dispute, failing which the Commission makes 
a decision. 


8.10 The Task Force recommends that the new federal pay equity legislation provide 
that where employee representatives on the pay equity committee disagree, 
the dispute is submitted to the proposed Canadian Pay Equity Commission, 
described in Chapter 17. The Commission must assist the parties to resolve 
the dispute, failing which the Commission makes a decision. 


8.11 The Task Force recommends that the new federal pay equity legislation provide 
that the employer must post any document, notice or decision by the proposed 
Canadian Pay Equity Commission or the proposed Canadian Pay Equity 
Hearings Tribunal, described in Chapter 17, by using any means necessary to 
ensure that all employees can effectively access this information. 


8.12 The Task Force recommends that the new federal pay equity legislation 
provide that: 


» after the second, third and fifth steps, the employer must post the results of 
the deliberations of the pay equity committee in a format consistent with 
guidelines issued by the proposed Canadian Pay Equity Commission, 
described in Chapter 17; 


> employees affected by the plan be allowed eight weeks after each posting to 
make comments and request modifications. The pay equity committee will 
have four weeks to respond with a new posting including, where applicable, 
the modified plan; and 


» employees may appeal decisions made by the committee by filing a complaint 
with the proposed Canadian Pay Equity Commission at any stage of the 
process, based on the grounds set out in Chapter 17, or on retaliatory action 
taken against them. 


Recommendation 8.12 


Dissenting recommendation by Professor Marie-Thérese Chicha, Member, 
Pay Equity Task Force. 


Recommendation 8.12, bullet 3, essentially limits the permissible grounds for 
employee complaints to bad faith on the part of pay equity committee members 
or to reprisals against an employee. However, as the pay equity committee 
conducts its work, it may happen that an employee thinks his/her right to pay 
equity has been infringed, for instance because the members are using inadequate 
methods or tools (even if in good faith), or because of some similar reason. 
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8.13 


8.14 


8.15 


Suppose that the employee has provided comments to the committee members 
in response to a posting, but the committee members have not changed their 
decision or offered convincing explanations. In such cases, it is essential that the 
employee be able to file a complaint with the oversight agency. 


One might think that a very substantial number of complaints could be filed with 
the oversight agencies as a result of this recommendation. | do not think so, since 
we have made very extensive recommendations in our Report regarding the role 
of the oversight agencies with respect to education, training, information and 
employer obligations. Consequently, if these recommendations are followed, 

| believe that there will be an adequate level of compliance with the legislation 

in the majority of cases, 


This does not preclude the fact that in some establishments, certain elements of a 
pay equity plan can have a negative impact on the employee’s right to pay equity. 
It is essential to provide these employees with accessible recourse, and not subject 
them to the high standard of determining whether or not there was an act of bad 
faith on the part of one or more members of the pay equity committee. 


Furthermore, one must recognize that a pay equity committee—being both judge 
and interested party—may find itself in a conflict of interest situation when an 


employee requests changes to a pay equity plan. 


It is therefore critical that employees be able to file their complaints with an 
independent body such as the oversight agencies proposed in our Report. These 
agencies must issue clear guidelines explaining the process for filing complaints. 


This is why | recommend that bullet three of Recommendation 8.12 be replaced 
by the following: 


» employees who are dissatisfied with the response of the pay equity 
committee have the right to file a complaint with the proposed Canadian 
Pay Equity Commission at every step of the process. 


The Task Force recommends that the new federal pay equity legislation provide 
that an employer must send copies of all postings, as posted, to the proposed 
Canadian Pay Equity Commission, described in Chapter 17. 


The Task Force recommends that the new federal pay equity legislation provide 
that the time employees spend on pay equity committee work and on other 
activities needed to achieve pay equity is considered work time and thus be 
paid accordingly. 


The Task Force recommends that the new federal pay equity legislation require 
the employer to provide members of the pay equity committee with the 
necessary training to establish a pay equity plan and to maintain its results. The 
training should also allow committee members to develop both technical skills 
and the ability to identify and eliminate discrimination. The employer should also 
provide information and facilitate training to permit all managers and employees 
to understand the pay equity process and the pay equity plan. 
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8.16 


The Task Force recommends that the new federal pay equity legislation indicate 
that the employer must provide committee members with the information 
required to establish a pay equity plan and to maintain pay equity results. It must 
also facilitate the collection of data necessary for the committee’s work. In return, 
committee members will be obligated to maintain the confidentiality of such 
information with sanctions for breach of confidentiality to be determined by the 
oversight agencies described in Chapter 1 7. 


Chapter 9 - Predominance in Job Classes 


9.1 


Ss 


68) 


9.4 
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9.6 


The Task Force recommends that the new federal pay equity legislation include 
a provision which determines a job class by the following four criteria: 


» similar duties or responsibilities; 

» similar qualifications; 

» the same rate of pay or the same pay scale; and 

» similar access to total remuneration and benefits with monetary value. 


The Task Force recommends that the new federal pay equity legislation include 
a provision which defines a female-dominated job class as a job class where 

at least 60 percent of the employees are women and a male-dominated job 
Class as a job class where at least 60 percent of the employees in that job class 
are men. 


The Task Force recommends that the new federal pay equity legislation include 
a provision which indicates that a job class may be considered female- or male- 
dominated when the gap between the rate of representation for women or 
men in that job class and their rate of representation in the workforce covered 
by a pay equity plan is deemed significant. 


The Task Force recommends that the new federal pay equity legislation indicate 
that historical incumbency in a job class may be taken into account to 
determine gender predominance for that job class. 


The Task Force recommends that the new federal pay equity legislation indicate 
that a job class may be deemed female- or male-dominated when it is 
commonly associated with women or men due to occupational stereotype. 


The Task Force recommends that the new federal pay equity legislation indicate 
that a job class will be treated as a female-dominated job class when the 
combined representation of employees of a designated group—visible 
minorities, Aboriginal people, or persons with disabilities—and women is 

60 percent or more of the employees in that job class. 
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Chapter 10 - Evaluating Gender Predominant Job Classes 


10.1. The Task Force recommends that the new federal pay equity legislation provide 
that the pay equity committee must select an evaluation method that allows for 
equal evaluation of predominantly female and predominantly male job classes. 


10.2 The Task Force recommends that the new federal pay equity legislation provide 
that the pay equity committee must select an evaluation method with four 
evaluation factors: qualifications, responsibility, effort and the conditions under 
which the work is performed. When defining these factors and their subfactors, 
the pay equity committee must explicitly include all the specific requirements 
of predominantly female job classes. 


10.3 The Task Force recommends that the new federal pay equity legislation provide 
that the pay equity committee must ensure that the following elements are 
developed and applied without gender discrimination: 


» the content of the evaluation method; 
» the tools for collecting data on job classes; 
» the evaluation process for job classes; and 


» the weighting grid. 


Chapter 11 - Estimating and Correcting Wage Gaps 


11.1. The Task Force recommends that the new federal pay equity legislation define 
compensation for pay equity purposes as total compensation, including base 
pay, flexible pay and benefits with monetary value. 


11.2 The Task Force recommends that the new federal pay equity legislation define 
pay for a job class as the maximum flat rate or the maximum pay level in a 
salary range for the jobs in that class. 


11.3 The Task Force recommends that the new federal pay equity legislation provide 
that for the purposes of estimating wage gaps, flexible pay includes: 


» skills-based compensation; 
» plans based on individual performance, such as merit pay and bonuses; and 


» plans based on group performance, such as profit sharing and sharing in 
productivity gains. 


11.4. The Task Force recommends that the new federal pay equity legislation include 
a provision that indicates that benefits without monetary value include: 


> paid time off, such as sick leave, personal and parental leave, holidays 
and statutory holidays, break and meal times, or any similar element; 


> group retirement and contingency plans, such as pension funds, health 
or disability insurance plans, or any other group plan; and 
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11.6 


11510 


Teta 


» non-wage benefits, such as supply and maintenance of tools, uniforms or 
other clothing (except where such an item is required under occupational 
health and safety legislation or is necessary for the job), parking, meal 
allowances, supply of vehicles, payment of professional dues, paid educational 
leave, refund of tuition, reduced rate loans, or any other form of benefit. 


The Task Force recommends that the new federal pay equity legislation 
provide that: 


» in organizations of 100 or more employees, wage gaps must be estimated 
on an overall basis by comparing predominantly female job classes to the 
wage line for solely predominantly male job classes; and 


® in organizations with fewer than 100 employees, wage gaps may be 
estimated: 


© onan overall basis, as indicated above; or 
¢ on an individual basis using job-to-job comparison or 
proportional value comparison. 


The Task Force recommends that the new federal pay equity legislation provide 
that where a pay equity committee shows there are serious reasons why none 
of the methods recommended above is practicable in that organization, it may 
use the job-to-segment method subject to authorization by the proposed 
Canadian Pay Equity Commission, described in Chapter 17. 


The Task Force recommends that the new federal pay equity legislation provide 
that a comparison method cannot be used if it excludes a predominantly 
female job class. 


The Task Force recommends that the new federal pay equity legislation provide 
that wages cannot be reduced in order to achieve pay equity. 


The Task Force recommends that the new federal pay equity legislation provide 
that where the pay structures of predominantly female job classes differ from 
those of equivalent predominantly male job classes, those structures must be 
harmonized in order to implement pay equity. 


The Task Force recommends that the new federal pay equity legislation 
provide that: 


¥» payment of wage adjustments shall be equal to at least 1 percent of the 
organization’s payroll per year; and 


» payment must begin as soon as the pay equity plan is completed and end at 
the latest three years after that date. At that time all wage adjustments must 
be paid in full. 


The Task Force recommends that the new federal pay equity legislation provide 
that pay equity adjustments are considered to be part of the collective 
agreement. 


Pay Equity: A New Approach to a Fundamental Right 


SS 


iiet2 


iets 


11.14 


The Task Force recommends that the new federal pay equity legislation provide 
that where there is no male comparator within a given pay equity plan, the 
comparison must be made using all the predominantly male job classes in 

the organization. 


The Task Force recommends that the new federal pay equity legislation provide 
that where no male comparator exists within an organization, comparisons can 
be made using the proxy method. 


The Task Force recommends that the new federal pay equity legislation provide 
that the mandate of the proposed Canadian Pay Equity Commission, described 
in Chapter 17, will include the authority to make regulations stipulating the 
methodology and steps that organizations without male comparators must 
follow and to provide special support to organizations that use the proxy 
comparison method. 


Chapter 12 — Allowable Exemptions 
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The Task Force recommends that the new federal pay equity legislation provide 
that only the component of compensation which results from any allowable 
exemption should be eliminated from pay equity comparisons. 


The Task Force recommends that the new federal pay equity legislation contain 
a provision making it clear that resort to any of the permitted exemptions must 
be justified in precise terms by an employer. 


The Task Force recommends that the new federal pay equity legislation provide 
that the aspects of compensation attributable to the following factors be 
exempted from the calculation of compensation for the purposes of pay 

equity analysis: 


> payments based on seniority where the seniority system is not inherently 
discriminatory and is not applied in a discriminatory way; 


» the portion of a wage rate which is “red-circled” in one of the following 
circumstances, provided that the rate is only red-circled until the wage 
rate appropriate to the job under the pay equity plan is the equivalent 
of the red-circled rate: 


e re-evaluation and downgrading of the position of an employee as 
a result of the pay equity process; 

e arehabilitation assignment, where an employer pays to an 
employee wages that are higher than justified by the value of the 
work performed by that employee during recuperation of limited 
duration from injury or illness; and 
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¢ a demotion procedure or gradual reduction of wages, where the 
employer reassigns an employee to a position at a lower level for 
reseasons such as the increasing complexity of the job or the 
impaired health or partial disability of the employee, or as the 
result of an internal labour force surplus that necessitates the 
assignment; and 


» a shortage of skilled labour, this exemption to be worded in terms which 
make it clear that employers must show how this wage premium is linked to 
their specific problems of recruitment and retention, and how it is intended 
to phase out the additional payments when the shortage ceases; and 


» payments to employees which are specifically attributable to geographic 
factors, subject to a requirement that the employer be able to justify specific 
regional distinctions, and that the payment system is free of gender bias. 


Chapter 13 - Maintenance of Pay Equity 


13.1 


13.2 
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The Task Force recommends that the new federal pay equity legislation include 
a provision indicating that once the pay equity plan has been implemented, the 
employer is obligated to maintain pay equity and ensure that the maintenance 
process is gender-neutral and inclusive. 


The Task Force recommends that the new federal pay equity legislation provide 
that a trade union has an obligation, insofar as it has the power to do so, to 
see that pay equity is maintained with respect to its members when renewing 
a collective agreement or negotiating a new collective agreement. 


The Task Force recommends that the new federal pay equity legislation provide 
that once the pay equity plan is implemented, the pay equity committee is 
responsible for ensuring that pay equity is maintained. 


The Task Force recommends that the new federal pay equity legislation provide 
that the pay equity committee must use the same methods, tools and process 
as were used to develop the pay equity plan to ensure the maintenance of pay 
equity. If those methods and tools or that process are no longer effective in 
maintaining pay equity, they must be modified accordingly. 


The Task Force recommends that the new federal pay equity legislation provide 
that the employer must post the results of pay equity maintenance reviews and 
send a copy of the posting to the proposed Canadian Pay Equity Commission, 
described in Chapter 17, at least every three years. 


The Task Force recommends that the new federal pay equity legislation provide 
that when an organization is sold or disposed of in whole or in part, the new 
employer is bound by the obligations of the pay equity plan established by the 
previous employer. 
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The Task Force recommends that the new federal pay equity legislation provide 
that if the pay equity plan no longer complies with the legislation, the employer 
must modify the plan in accordance with the provisions governing the 
development of a pay equity plan, including those governing the pay equity 
committee. 


The Task Force recommends that the new federal pay equity legislation provide 
that payment of salary adjustments for maintenance purposes are owed as from 
the date at which the change occurred and cannot be spread out. Employers 
that fail to comply with this obligation will be liable to fines. 


Chapter 14 — Enforcement 


14.1 


14.2 


14.3 


14.4 


The Task Force recommends that the new federal pay equity legislation provide 
that the proposed Canadian Pay Equity Commission, described in Chapter 17, 
be given the power to: 


» receive complaints from employees, employee representatives or pun oes 
alleging infractions of the legislation; 


» issue compliance orders aimed at supporting the achievement of pay equity; 


» investigate complaints, supported by any necessary power to summon 
documents or other information and to enter premises; and 


» conduct systematic audits of compliance with the pay equity legislation. 


The Task Force recommends that the new federal pay equity legislation provide 
that the proposed Canadian Pay Equity Hearings Tribunal described in 

Chapter 17 be given authority to formulate a broad range of remedial measures 
aimed at assisting and directing employers and employee representatives to 
achieve compliance with the statute. 


The Task Force recommends that the new federal pay equity legislation provide 
authority to the proposed Canadian Pay Equity Hearings Tribunal, described 

in Chapter 17, to award compensation for acts of intimidation or reprisal by 
employers, employees, employer organizations or employee organizations 
against employees or others who are exercising their rights or carrying out 
responsibilities under the legislation. 


The Task Force recommends that the proposed Canadian Pay Equity Hearings 
Tribunal, described in Chapter 17, be given the authority to: 


> order that a violation of the statute be discontinued and not repeated; 


> order compensation where harm to individuals or legal persons can be 
established; 


» order the disclosure and publication of information; and 


> award costs in appropriate and limited circumstances. 
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14.5 


14.6 


14.7 


The Task Force recommends that the new federal pay equity legislation provide 
that pay equity adjudicators be empowered to devise flexible and innovative 
remedies in the interpretation and application of pay equity plans. 


The Task Force recommends that the new federal pay equity legislation 
provide that violations of the statute be defined as offences, and that 
prosecution and the imposition of penal sanctions be a remedy available under 
new pay equity legislation. 


The Task Force recommends that the new federal pay equity legislation provide 
for the filing and enforcement of orders through the Federal Court. 


Chapter 15 — Timelines and Transition 
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The Task Force recommends that the new federal pay equity legislation 
provide that: 


» all employers must complete their pay equity plans in a specified period 
of three years, this period to begin one year after the legislation comes 
into force; . 


» each adjustment should be at least 1% of payroll, with the final adjustment 
the equivalent of any remainder; 


} pay equity adjustments may be phased in over a period not to exceed three 
years, the first adjustment to be made at the time the employer posts the 
final pay equity plan showing the schedule of adjustments; 


» the oversight agencies described in Chapter 17 may permit an employer 
up to two further periods of one additional year for the. payment of wage 
adjustments if the employer can demonstrate that more rapid payment 
will cause undue hardship; and 


» employers governed by the Federal Contractors Program are required to 
adhere to the same timetable, beginning with the date their contract is 
entered into. 


The Task Force recommends that the new federal pay equity legislation provide 
oversight agencies with additional resources for the period specified in the 
legislation for the formulation of pay equity plans by all employers. 


The Task Force recommends that the new federal pay equity legislation require 
that employers commence the process of preparing a pay equity plan no later 
than one year after the legislation comes into force, that they be required to 
report annually on their progress towards formulating a pay equity plan during 
the period specified in the legislation for this phase, and that they also be 
required to report annually during the period when wage adjustments are being 
made. These reports may take the form of any posting which the employer is 
required to make at any stage of the process. 


Pay Equity: A New Approach to a Fundamental Right 


Recommendation 15.3 


Dissenting recommendation by Professor Marie-Thérese Chicha, Member, Pay 
Equity Task Force. 


In my opinion, if the oversight agencies are to work effectively, it is imperative that they 
receive reports on the pay equity plans and on the maintenance of the results. The 
reports to be submitted to the oversight agencies consist of the three successive postings 
required during the development of the pay equity plan as well as the postings required 
during the maintenance of pay equity. In my opinion, an obligation which requires 
employers to remit annual reports during the four years it may take to develop the pay 
equity plan and during the three years over which the pay adjustments are made may 
prove burdensome for both employers and the proposed Canadian Pay Equity 
Commission. 


This is why | recommend changing Recommendation 15.3, as follows: 


All employers are required to begin developing their pay equity plans within a year 
of the coming into effect of the proposed legislation. All employers are required to 
send the proposed Canadian Pay Equity Commission all the postings provided for 
by the legislation, as recommended in Chapters 8 and 13, as soon as these postings 
are displayed in their establishments. 


15.4 The Task Force recommends that the new federal pay equity legislation require 
that an employer review the pay equity plan at a prescribed interval of three 
years, communicate the results of this review to employees with an opportunity 
for their response, and report to the proposed Canadian Pay Equity Commission, 
described in Chapter 17, on the results of this review; and that a report 
concerning a review triggered by a complaint or a change in circumstances be 
accepted as meeting this requirement. 


15.5 The Task Force recommends that the new federal pay equity legislation provide 
that where there has been a decision of the Canadian Human Rights Tribunal 
concerning any issue, or a final disposition of an issue by the Federal Court of 
Appeal or the Supreme Court of Canada, the disposition of that issue should 
be accepted by the new proposed pay equity oversight agencies, described in 
chapter 17, insofar as it is consistent with the provisions of the new legislation; 
where, however, the ruling or decision concerns only part of the workforce 
covered by a pay equity plan, it should be viewed as authoritative only for 
aspects of the plan to which it is directly relevant. 


15.6 The Task Force recommends that the new federal pay equity legislation provide 
that in the event a complaint is under investigation by the Canadian Human 
Rights Commission, this investigation proceed to a conclusion. In the event 
there is a recommendation to refer the complaint for adjudication, it would be 
referred to the proposed Canadian Pay Equity Hearings Tribunal, described in 
Chapter 17. 
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Chapter 16 — Pay Equity and Collective Bargaining 


16.1 


16.2 


16.3 


The Task Force recommends that the new federal pay equity legislation provide 
that the process for achieving pay equity be separated from the process for 
negotiating collective agreements. 


The Task Force recommends that the new federal pay equity legislation impose 
a responsibility on employers, employees and employee representatives to deal . 
in good faith and without discrimination in the course of the pay equity 

process, including all deliberations of the pay equity committee. 


The Task Force recommends that the new federal pay equity legislation require 
employee representatives to represent employees fairly, conscientiously and 
without discrimination in the pay equity process. 


Recommendations 16.2 and 16.3 


Dissenting recommendation by Professor Marie-Thérese Chicha, Member, Pay 
Equity Task Force. 


In my opinion, Recommendation 16.2 includes 16.3 and Recommendation 16.3 should 
be removed. The addition of Recommendation 16.3 suggests that employee 
representatives shall be subject to a double obligation to represent their members 
conscientiously and without discrimination. 


| therefore recommend removing Recommendation 16.3 and keeping 
Recommendation 16.2. 


Chapter 17 - Oversight Agencies 
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The Task Force recommends that the new federal pay equity legislation and the 
structures which are put in place to administer it attach a high priority to 
measures which will support compliance with the legislation. 


The Task Force recommends that the new federal pay equity legislation provide 
adequate financial and human resources to oversight agencies to support the 
achievement of pay equity within a reasonable period of time, and that the 
government continue to allocate sufficient resources for the administration 

of pay equity legislation. 


The Task Force recommends that the new federal pay equity legislation provide 
for specialized stand-alone oversight agencies with a mandate associated 
exclusively with pay equity. 


The Task Force recommends that the new federal pay equity legislation provide 
that the mandate of the pay equity oversight agencies include providing public 
education and information. 


The Task Force recommends that the new federal pay equity legislation provide 
that the mandate of the pay equity oversight agencies include providing 
specialized information and training to employers and employees directly 
affected by the legislation. 
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17.6 The Task Force recommends that the new federal pay equity legislation provide 
that pay equity oversight agencies have access to sources of independent and 
accurate technical information about employment and compensation in the 
federally-regulated public and private sectors. 


17.7. The Task Force recommends that the new federal pay equity legislation provide 
that the mandate of the pay equity oversight agencies include carrying out or 
commissioning research on issues related to the legislation. 


17.8 The Task Force recommends that the new federal pay equity legislation provide 
that the mandate of the pay equity oversight agencies include the provision 
of advice and technical assistance to parties in reviewing and adjusting their 
compensation systems in the process of achieving and maintaining pay equity. 


17.9 The Task Force recommends that the new federal pay equity legislation provide 
that the mandate of the pay equity oversight agencies include the investigation 
of complaints or disputes. 


17.10 The Task Force recommends that the new federal pay equity legislation provide 
that the mandate of the pay equity oversight agencies include mediation and 
other forms of dispute resolution. 


17.11 The Task Force recommends that the new federal pay equity legislation provide 
that the mandate of a pay equity oversight agency include the power to issue 
compliance orders. 


17.12 The Task Force recommends that the new federal pay equity legislation provide 
for advocacy services for unrepresented workers. 


17.13 The Task Force recommends that the new federal pay equity legislation provide 
for the creation of specialized and independent pay equity agencies, with their 
adjudicative functions protected by a strong privative clause. 


17.14 The Task Force recommends that the new federal pay equity legislation provide 
that the mandate of the pay equity oversight agencies include a monitoring and 
audit function. 


17.15 The Task Force recommends that the new federal pay equity legislation provide 
a rule- and policy-making power for the oversight agencies, and that this 
include the power to make regulations. 


17.16 The Task Force recommends that the new federal pay equity legislation provide 
that the mandate of the adjudicative oversight agency include authority to 
entertain appeals from compliance orders of review officers, and from the decisions 
of pay equity adjudicators. 

17.17 The Task Force recommends that the new federal pay equity legislation provide 
that the oversight agencies have adequate remedial and enforcement powers to 
ensure that the goals of the legislation can be met. 
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17.18 In order to implement the preceding recommenations, the Task Force 
recommends that the new federal pay equity legislation provide for the 
establishment of an independent Canadian Pay Equity Commission composed 
of members with expertise in pay equity, with a mandate including the 
following functions: 


» public education and promotion of pay equity issues; 
provision of advice and technical assistance; 

investigation and fact finding; 

dispute resolution; 

regulation and monitoring, including an audit function; and 


issuing compliance orders; 
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rule making and policy making; and 
» enforcement measures. 


17.19 In order to implement the preceding recommendations, the Task Force 
recommends that the new federal pay equity legislation provide for the 
establishment of a specialized, independent Canadian Pay Equity Hearings 
Tribunal, with a mandate which would include the following functions: 


» Investigation; 
dispute resolution; 
rule making and policy making; 


education and information concerning its own operation; and 
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adjudication, including adjudication of appeals of compliance orders from 
the Canadian Pay Equity Commission and from the decisions of pay equity 
adjudicators. 


17.20 The Task Force recommends that the new federal pay equity legislation provide 
for the establishment of a system of pay equity adjudicators to carry out the 
following functions: 


» the interpretation of disputed terms of pay equity plans; 


» the application of the legislation to changes in the circumstances in 
the workplace which gave rise to the pay equity plan; and 


» the resolution of disputes between the parties to a pay equity plan over 
the application of the terms of that plan. 


17.21 The Task Force recommends that the new federal pay equity legislation provide 
for a comprehensive parliamentary review of the provisions and operation of the 
legislation, including the effect of those provisions eight years after the legislation 
comes into effect and every five years thereafter. 
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Appendix A — Pay Equity Secretariat 


This report would not have been possible without the hard work and dedication of all 
those who worked for the Pay Equity Task Force. We would like to specifically thank 
Gwenn Hughes, Executive Secretary, as well as: 


Bellehumeur, Gisele, Copy Editor 

Burnett, Katy, Director of Consultations 
Céré, Etienne, Copy Editor 

Coulas, Patricia, Office Manager 

Dewitt, Dawn, Research Student 

Ferguson, Heather, Copy Editor 

Guénette, Caroline, Administrative Assistant 
Hunter, Chris, Senior Policy Analyst 

Islam, Martin, Research Student 

Juneja, Vandana, Research Student 

Keith, Fiona, Research Coordinator 

Kroes, Marianne, Research Analyst 
Leclerc-Sirois, Jean-Frangois, Copy Editor 
MacPherson, Elizabeth, Executive Director, Consultations 
Newman, Dwight, Research Assistant 
Roper, Pam, Research Assistant 

Rowlatt, Linnéa, Research Assistant 
St-Denis, Sylvie, Executive Assistant 

Won, Norma, Legal Counsel 
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Appendix B — Terms of Reference 


Review of section 11 of the Canadian Human Rights Act and 
the Equal Wages Guidelines, 1986 


Phase II 


On October 29, 1999, the federal government announced its intention to review 
section 11 of the Canadian Human Rights Act with a view to ensuring clarity in the 
way pay equity is implemented in the modern workplace. With that overall objective 
in mind and taking into account the following considerations: 


» Canada ratified the International Labour Organization Convention 100 in 1972, 
thereby giving effect to the principle of equal pay for work of equal value, and 
is party to and has ratified other international human rights agreements which 
further support this principle; 


» the principle of equal pay for work of equal value was first enacted at the 
federal level in Canada when the Canadian Human Rights Act received Royal 
Assent in 1977; 


» section 11 of the Canadian Human Rights Act, which makes it a discriminatory 
practice to pay men and women differently for performing work of equal value, 
has not been amended or subjected to a comprehensive review since receiving 
Royal Assent in 1977; 


» some provincial jurisdictions have adopted pay equity legislation which takes a 
more proactive approach to addressing gender-based wage discrimination and 
places positive obligations on both employers and employee organizations or 
representatives to ensure that this principle is implemented; and 


» many observers, including the Canadian Human Rights Commission, favour 
an alternative to the current complaint-based approach to implementing the 
principle of equal pay for work of equal value. 


The Minister of Labour and the Minister of Justice, hereby appoint a task force, 
composed of three members to conduct a comprehensive review of the current equal 
pay provisions of the Canadian Human Rights Act, (s.11) as well as the Equal Wages 
Guidelines, 1986. 


Without limiting the scope of the review, the Task Force will: 


> conduct a comparative review and analysis of the equal pay for work of equal 
value and/or pay equity experiences in provincial and territorial jurisdictions in 
Canada, as well as other relevant international experience; 


> undertake consultations with relevant individuals and organizations, including 
but not limited to employer and employee organizations, groups representing 
the interests of women workers and experts in the pay equity field; 
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» examine and assess various models and best practices for implementing the 
principle of equal pay for work of equal value, including the existing complaint- 
based model and other more proactive models and enforcement mechanisms; 


» examine and assess the existing legislative and administrative frameworks, and 
consider the implications of those frameworks, and their consonance with other 
related legislative provisions and administrative structures; 


» examine and assess job evaluation and wage adjustment methodologies; 


» consider how the principle of equal pay for work of equal value can best operate 
within the context of collective bargaining, competitive labour markets and 
internal wage relativities; 


y» develop a series of options and recommendations with the objective of improving 
the legislative framework for dealing with pay equity matters. 


Mandate of the Pay Equity Task Force 
The Task Force is composed of three Members: 

1. Beth Bilson, Chair 

2. Marie-Thérése Chicha, Member 

3. Scott MacCrimmon, Member 


The appointment of the Task Force Members will terminate when the Task Force has 
completed its Report to the Ministers of Justice and Labour by March 31, 2003 or 
earlier, if possible. The Task Force Members report to and are accountable to the 
Minister of Justice and the Minister of Labour. 


The Task Force will operate at arms length from the Government. It will be supported 
by a secretariat, which will function under the direction of the Chair of the Task Force 
in an administrative capacity. 


The Task Force will hold consultations with the public, the Canadian Human Rights 
Commission, employers, unions, equality seeking groups, non-governmental 
organizations, government departments, commissions, Crown Corporations, 
agencies and other interested members of the public. 


The Task Force will submit a report to the Ministers of Justice and Labour with 
recommendations for improving section 11 of the Canadian Human Rights Act by 
March 31, 2003 or earlier, if possible. 
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Appendix C - Canadian Human Rights Act, 


Section 11 


ie 


R.S. 1985, C. H-6 


It is a discriminatory practice for an employer to establish or maintain differences 
in wages between male and female employees employed in the same 
establishment who are performing work of equal value. 


. In assessing the value of work performed by employees employed in the same 


establishment, the criterion to be applied is the composite of the skill, effort and 
responsibility required in the performance of the work and the conditions under 
which the work is performed. 


. Separate establishments established or maintained by an employer solely or 


principally for the purpose of establishing or maintaining differences in wages 
between male and female employees shall be deemed for the purposes of this 
section to be the same establishment. 


. Notwithstanding subsection (1), it is not a discriminatory practice to pay to 


male and female employees different wages if the difference is based on a factor 
prescribed by guidelines, issued by the Canadian Human Rights Commission 
pursuant to subsection 27(2), to be a reasonable factor that justifies 

the difference. 


. For greater certainty, sex does not constitute a reasonable factor justifying a 


difference in wages. 


. An employer shall not reduce wages in order to eliminate a discriminatory 


practice described in this section. 


. For the purposes of this section, “wages” means any form of remuneration 


payable for work performed by an individual and includes 


ok 


a. salaries, commissions, vacation pay, dismissal wages and bonuses; 
b. 


Cc 


reasonable value for board, rent, housing and lodging; 


payments in kind; 


. employer contributions to pension funds or plans, long-term 


disability plans and all forms of health insurance plans; and 


any other advantage received directly or indirectly from the 
individual’s employer. 
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Appendix D — Equal Wages Guidelines, 1986 
SOR/86-1082 


GUIDELINES RESPECTING THE APPLICATION OF SECTION 11 OF THE CANADIAN 
HUMAN RIGHTS ACT AND PRESCRIBING FACTORS JUSTIFYING DIFFERENT WAGES 
FOR WORK OF EQUAL VALUE 
SHORT TITLE 

1. These Guidelines may be cited as the Equal Wages Guidelines, 1986. 


INTERPRETATION 
2. In these Guidelines, “Act” means the Canadian Human Rights Act. (Loi) 


ASSESSMENT OF VALUE 
Skill 


3. For the purposes of subsection 11(2) of the Act, intellectual and physical 
qualifications acquired by experience, training, education or natural ability 
shall be considered in assessing the skill required in the performance of work. 


4. The methods by which employees acquire the qualifications referred to in 
section 3 shall not be considered in assessing the skill of different employees. 


Effort 


5. For the purposes of subsection 11(2) of the Act, intellectual and physical effort 
shall be considered in assessing the effort required in the performance of work. 


6. For the purpose of section 5, intellectual and physical effort may be compared. 
Responsibility 


7. For the purposes of subsection 11(2) of the Act, the extent of responsibility by 
the employee for technical, financial and human resources shall be considered 
in assessing the responsibility required in the performance of work. 


Working Conditions 


8. (1) For the purposes of subsection 11(2) of the Act, the physical and 
psychological work environments, including noise, temperature, isolation, 
physical danger, health hazards and stress, shall be considered in assessing 
the conditions under which the work is performed. 


S2s 
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(2) For the purposes of subsection 11(2) of the Act, the requirement to work overtime or 
to work shifts is not to be considered in assessing working conditions where a wage, in 
excess of the basic wage, is paid for that overtime or shift work. 


METHOD OF ASSESSMENT OF VALUE 

9. Where an employer relies on a system in assessing the value of work performed by 
employees employed in the same establishment, that system shall be used in the 
investigation of any complaint alleging a difference in wages, if that system 


a. operates without any sexual bias; 


b. 


is capable of measuring the relative value of work of all jobs in the establishment; 
and 


_ assesses the skill, effort and responsibility and the working conditions determined in 


accordance with sections 3 to 8. 


EMPLOYEES OF AN ESTABLISHMENT 
10. For the purpose of section 11 of the Act, employees of an establishment include, 


notwithstanding any collective agreement applicable to any employees of the 
establishment, all employees of the employer subject to a common personnel 
and wage policy, whether or not such policy is administered centrally. 


COMPLAINTS BY INDIVIDUALS 
11. (1) Where a complaint alleging a difference in wages is filed by or on behalf of an 


individual who is a member of an identifiable occupational group, the composition of 
the group according to sex is a factor in determining whether the practice complained 
of is discriminatory on the ground of sex. 


(2) the case of a complaint by an individual, where at least two other employees of the 
establishment perform work of equal value, the weighted average wage paid to those 
employees shall be used to calculate the adjustment to the complainant's wages. 


COMPLAINTS BY GROUPS 
12. Where a complaint alleging different wages is filed by or on behalf of an identifiable 


13: 


14. 
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occupational group, the group must be predominantly of one sex and the group to 
which the comparison is made must be predominantly of the other sex. 


For the purpose of section 12, an occupational group is composed predominantly of 
one sex where the number of members of that sex constituted, for the year 
immediately preceding the day on which the complaint is filed, at least 


a. 70 per cent of the occupational group, if the group has less than 100 members; 


b. 60 per cent of the occupational group, if the group has from 100 to 500 
members; and 


c. 55 percent of the occupational group; if the group has more than 500 members. 


Where a comparison is made between the occupational group that filed a complaint 
alleging a difference in wages and other occupational groups, those other groups are 
deemed to be one group. 
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15. (1) Where a complaint alleging a difference in wages between an occupational group 
and any other occupational group is filed and a direct comparison of the value of the 
work performed and the wages received by employees of the occupational groups 
cannot be made, for the purposes of section 11 of the Act, the work performed and 


the wages received by the employees of each occupational group may be compared 
indirectly. 


(2) For the purposes of comparing wages received by employees of the occupational 
groups referred to in subsection (1), the wage curve of the other occupational group 
referred to in that subsection shall be used to establish the difference in wages, if any, 
between the employees of the occupational group on behalf of which the complaint is 
made and the other occupational group. 


REASONABLE FACTORS 


16. For the purpose of subsection 11(3) of the Act, a difference in wages between male 


and female employees performing work of equal value in an establishment is justified 
by 


a. different performance ratings, where employees are subject to a formal system of 
performance appraisal that has been brought to their attention; 


b. seniority, where a system of remuneration that applies to the employees provides 
that they receive periodic increases in wages based on their length of service with 
the employer; 


c. a re-evaluation and downgrading of the position of an employee, where the wages 
of that employee are temporarily fixed, or the increases in the wages of that 
employee are temporarily curtailed, until the wages appropriate to the downgraded 
position are equivalent to or higher than the wages of that employee; 


d. a rehabilitation assignment, where an employer pays to an employee wages that 
are higher than justified by the value of the work performed by that employee 
during recuperation of limited duration from an injury or illness; 


e. a demotion procedure, where the employer, without decreasing the employee’s 
wages, reassigns an employee to a position at a lower level as a result of the 
unsatisfactory work performance of the employee caused by factors beyond the 
employee’s control, such as the increasing complexity of the job or the impaired 
health or partial disability of the employee, or as a result of an internal labour force 
surplus that necessitates the reassignment; 

f. a procedure of gradually reducing wages for any of the reasons set out in 
paragraph (e); 

g. a temporary training position, where, for the purposes of an employee 
development program that is equally available to male and female employees and 
leads to the career advancement of the employees who take part in the program, 
an employee temporarily assigned to the position receives wages at a different level 
than an employee working in such a position on a permanent basis; 


h. the existence of an internal labour shortage in a particular job classification; 
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i. a reclassification of a position to a lower level, where the incumbent continues to 
receive wages on the scale established for the former higher classification; and 


j. regional rates of wages, where the wage scale that applies to the employees 
provides for different rates of wages for the same job depending on the defined 
geographic area of the workplace. 


17. For the purpose of justifying a difference in wages on the basis of a factor set out in 
section 16, an employer is required to establish that the factor is applied consistently 
and equitably in calculating and paying the wages of all male and female employees 
employed in an establishment who are performing work of equal value. 


18. In addition to the requirement of section 17, for the purpose of justifying a difference 
in wages on the basis of paragraph 16(h), an employer is required to establish that 
similar differences exist between the group of employees in the job classification 
affected by the shortage and another group of employees predominantly of the same 
sex as the group affected by the shortage, who are performing work of equal value. 


19. In addition to the requirement of section 17, for the purpose of justifying a difference 
in wages on the basis of paragraph 16(i), an employer is required to establish that 


a. since the reclassification, no new employee has received wages on the scale 
established for the former classification; and 


b. there is a difference between the incumbents receiving wages on the scale 
established for the former classification and another group of employees, 
predominantly of the same sex as the first group, who are performing 
work of equal value. 
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Appendix E — Canada Labour Code, Part III, R.S. 1985, 
C. L-2 


DIVISION III 
EQUAL WAGES 


182. 1) For the purposes of ascertaining whether a discriminatory practice under section 11 
of the Canadian Human Rights Act is being or has been engaged in, sections 249, 250, 
252, 253, 254, 255 and 264 apply, with such modifications as the circumstances require, 
as if this Part expressly required an employer to refrain from that discriminatory practice. 


2) Where an inspector has reasonable grounds at any time for believing that an 
employer is engaging or has engaged in a discriminatory practice described in 
subsection (1), the inspector may notify the Canadian Human Rights Commission or file 
a complaint with that Commission under section 40 of the Canadian Human Rights Act. 


R:S., C117 (2nd Supp),s. 9; 1976:77, c.33, s. 66. 
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Pay Equity: A New Approach to a Fundamental Right 
Appendix F — Submissions 


The Task Force issued a Discussion Paper and a public call for submissions in January 
2002. Limited funding was available to assist organizations and individuals to develop a 
submission. Criteria for funding included a demonstrated need for financial support 
and pay equity experience and/or expertise. 


Submissions were received from the following organizations and individuals. Al 
submissions for which we had a release were posted on the Task Force’s website 
(www.payequityreview.gc.ca). 
Alberta Federation of Labour 
Alberta Union of Provincial Employees (AUPE) 
Association of Classification and Organization Consultants (ACOC) 
Association of Public Service Alliance Retirees (APSAR) 
Benmergui, Ruben 
British Columbia Federation of Labour 
British Columbia Human Rights Coalition 
Canadian Federation of Business and Professional Women’s Clubs — BPW Canada 
Canadian Association of University Teachers (CAUT) 
Canadian Bankers Association (CBA) 
Canadian Human Rights Commission 
Canadian Labour Congress (CLC) 
Canadian Nuclear Safety Commission 
Canadian Telecommunications Employees’ Association (CTEA) 
Canadian Union of Public Employees (CUPE) 
Canadian Union of Public Employees (CUPE), British Columbia 
Communications, Energy and Paperworkers Union of Canada (CEP) 
Communications, Energy and Paperworkers Union of Canada, Ontario Region Women’s 
Committee (ORWC) 
Confédération des syndicats nationaux (CSN) 
Dokimos Inc. 
Federally Regulated Employers — Transportation & Communications (FETCO) 
Fédération des travailleurs et travailleuses du Québec (FTQ) 
Femmes-Action 
Femmes regroupées en options non traditionnelles (FRONT) 
Gladstone, David 
Government of the Northwest Territories 
Halifax Regional Women’s Committee — The Public Service Alliance of Canada (PSAC) 
Hay Group Limited 
Holland, Wendy — Office and Professional Employees International Union (O.P.E.I.U.) 
Local 404 
Irwin, Anne 
Killingsworth, Mark R., Professor and Chair, Department of Economics, Rutgers 
University, 
New Brunswick, New Jersey, and Research Economist, National Bureau of Economic 
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Link HR Systems, Inc. 

National Action Committee on the Status of Women (NAC) 

National Association of Women and the Law (NAWL) 

National Automobile, Aerospace, Transportation and General Workers of Canada 
(CAW-Canada) 

National Council of Women of Canada (NCWC) 

New Brunswick Equal Pay Coalition 

New Westminster District Labour Council 

Nova Scotia Federation of Labour 

Ontario Federation of Labour 

Public Service Alliance of Canada (PSAC) 

Public Services Alliance of Canada (PSAC) Retired 

Sandoval, Corliss Annette 

Smith, Beverley 

Status of Women Canada (SWC) 

Sunter, Alan, Consulting Statistician 

Syndicat canadien des communications, de I’énergie et du papier (SCEP) 

Syndicat des employés et employées professionnels-les et de bureau, Section local 434 (SEPB) 

The Vancouver Board of Trade 

The Professional Institute of the Public Service of Canada 

Trecarten, Lew 

United Steelworkers of America 

Weiler, Paul, Harvard Law School 

Woodhead, Kenneth 
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Appendix G — Consultation Process 


In order to hear from as many interested individuals, equality-seeking groups, other 
organizations and stakeholders as possible, the Task Force used a number of 
mechanisms during its consultation process: 


1. Formal public hearings were held across Canada in seven major cities — Halifax, 
Montreal, Ottawa, Toronto, Edmonton, Yellowknife and Vancouver from April to 
June 2002. 


2. Five Multi-Stakeholder Roundtables were held in Ottawa between April and 
October 2002 and a Women’s Group Roundtable was held in October 2002. 


3. A Symposium was held on January 16 and 17, 2003, to provide a forum for the 
presentation and discussion of the results of the research commissioned by the 
Task Force. 


In order to broaden participation, limited funding was available to assist those who 
could demonstrate financial need to participate in the consultation process. 


Il. FORMAL PUBLIC HEARINGS 
Ottawa, Ontario, April 15-16, 2002 and June 21, 2002 


Allenby, Susan, Hay Group Limited 

Boucher, Shirley, Canada Post 

Brazeau, Murielle, Canadian Human Rights Commission (CHRC) 
Carbonneau, Claudette, Confédération des syndicats nationaux (CSN) 
Carroccetto, John, Association of Classification & Organization Consultants (ACOC) 
Collins, Denise, Human Resources Development Canada (HRDC) 
Dadaille, Bertin, Treasury Board Secretariat (TBS) 

Daly, Mary, Watson Wyatt 

Deveau, Dennis, United Steelworkers of Ameroca (USWA) 

DiGiacomo, Gordon, Consultant 

Earle, Mark, Canadian Human Rights Commission (CHRC) 

Ethier, Gabriel, Consultant 

Etienne, Marie-Jude, Human Resources Development Canada (HRDC) 
Genge, Sue, Canadian Labour Congress (CLC) 

Gervais, Colette, Association of Public Service Alliance Retirees (APSAR) 
Giroux, Linda, Treasury Board Secretariat (TBS) 

Gladstone, David 

Greschuk, Nadia, Human Resources Development Canada (HRDC) 
Jodoin, Carole, Syndicat des Métallos 

Johnson, Philip, Hay Group Limited 

Kelly, Kimberley, Canadian Human Rights Commission (CHRC) 
Knight, Brenda, Canadian Telephone Employees Association 

Kuijper, Tineke, Human Resources Development Canada (HRDC) 
Lagueux, Diane, Student 

Laildlaw-Sly, Catharine, National Council of Women of Canada 
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Leblanc, Raymonde, Confédération des syndicats nationaux (CSN) 

Longa, Frank, RHDF 2000 

Lorquet, Sébastien 

Loveday, Peter, Canadian Human Rights Commission (CHRC) 

McClymont, Alice, Association of Classification & Organization Consultants (ACOC) 
Morgan, Peggy, Canadian Bankers Association (CBA) 

Narducci, Piero, Canadian Human Rights Commission (CHRC) 

Pagé, Richard, Syndicat des Métallos 

Paquette, Philemon, Association of Classification & Organization Consultants (ACOC) 
Parekh, Girish, Canadian Human Rights Commission (CHRC) 

Payant, Chantal, CBOF (Radio-Canada) 

Reid, Tom, United Steelworkers of America — Canada 

Riche, Nancy, Canadian Labour Congress (CLC) 

Robert, Claude, Treasury Board Secretariat (TBS) 

Rumig, Tracey, Government of Northwest Territories 

Sawatzky, Diane, Hay Group Limited 

Simard, Danielle, Canadian Human Rights Commission (CHRC) 

Whitfield, Karen, Telecommunications Workers Union (TWU) 


Montréal, Québec, April 22-23, 2002 


Amiot, Suzanne, Fédération des travailleurs et travailleuses du Québec (FTQ) 

Aubin, Sonia, Femmes regroupées en options non-traditionnelles (FRONT) 

Brouillette, Michéle, Syndicat canadien des communications, de |’énergie et du 
paper (SCEP) 

Charbonneau, Louise, Commission canadienne des droits de la personne 

Chrétien, Lise, Québec Bureau de conseil et de formation 

Cirino, Maria, Syndicat des employées professionnels-les et de bureau Section 
Locale 434 

Cété, Rosette, Commission de |’équité salariale - Québec 

Dadaille, Bertin, Treasury Board Secretariat (TBS) 

Delorme, Valérie, Banque Laurentienne 

du Tremble, Denise, Commission de |’équité salariale - Québec 

Dugré, Isabelle, Femmes regroupées en options non-traditionnelles (FRONT) 

Fabers, Rania, Heenan Blaikie 

Gascon, Marjolaine, Student 

Gervais, Mario, Syndicat canadien de la fonction publique du Québec (CUPE) 

Gingras, Carole, Fédération des travailleurs et travailleuses du Québec (FTQ) 

Giroux, Sylvie, Canadian National (CN) 

Grenier, Louise, Syndicat canadien des communications, de |’énergie et du 
paper (SCEP) 

Groulx, Francoise, Syndicat des employées professionnels-les et de bureau 
Section Locale 434 

Lapointe, Chantal 

Larose, Daniel, Syndicat des employées professionnels-les et de bureau Section 
Locale 434 

Lépine, Sylvie, Fédération des travailleurs et travailleuses du Québec (FTQ) 

Léveillé, Robert, Dokimos 
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Perron, Daniel, Canadian Bankers Association (CBA) 

Perron, Denise, Commission de |’équité salariale - Québec 

Portelance, Alain, Syndicat canadien des communications, de |’énergie et du paper 
(SCEP) 

Rinfret, Marie, Commission de I’équité salariale - Québec 

Robertson, Carole, Syndicat canadien de la fonction publique du Québec (CUPE) 

Roy, René, Fédération des travailleurs et travailleuses du Québec (FTQ) 

Solomon, Linda, Syndicat des employées professionnels-les et de bureau Section 
Locale 434 

Sweeney, Josée, Student 

Sweeney, Lyne, Student 


Yellowknife, Northwest Territories, April 29, 2002 


Engren, Myrna, Public Service Alliance of Canada (PSAC) 
lyer, Nitya, Heenan Blaikie 

McGregor, Fiona, Public Service Alliance of Canada (PSAC) 
Pollock, Denise, Public Service Alliance of Canada (PSAC) 
Roberts, Florence, Public Service Alliance of Canada (PSAC) 
Shaner, Karan, Government of Northwest Territories 
Woodward, Shaleen, Government of Northwest Territories 


Vancouver, British Columbia, May 15t, 2002 


Brennan, Regina, Public Service Alliance of Canada (PSAC) 
Chalifoux, Carolyn, New Westminster District Labour Council 
Ducharme, Patty, Public Service Alliance of Canada (PSAC) 
Forster, Kim, Public Service Alliance of Canada (PSAC) 
Jordan, Colleen, Canadian Union of Public Employees (CUPE) 
Knight, Nancy, Public Service Alliance of Canada (PSAC) 
Kunin, Roslyn, Laurier Institute 

O'Donnell, Susan, B.C. Human Rights Coalition 

Park, Dave, Vancouver Board of Trade 

Schira, Angela, B.C. Federation of Labour 

Seaboyer, Deb, Public Service Alliance of Canada (PSAC) 
Staschuk, Jane, B.C. Federation of Labour 

Thomson, lan, Vancouver Board of Trade 

Ursino, Joanne, Public Service Alliance of Canada (PSAC) 
Wilson, Jean, Public Service Alliance of Canada (PSAC) 


Edmonton, Alberta, May 3'4, 2002 


Anderson, Ranford, Public Service Alliance of Canada (PSAC) 
Barrett, Kerry, Alberta Federation of Labour 

Benson, Robyn, Public Service Alliance of Canada (PSAC) 
Dahliwal, Balwinder, Public Service Alliance of Canada (PSAC) 
Miller, Terry, Public Service Alliance of Canada (PSAC) 

Selby, Jim, Alberta Federation of Labour 

Smith, Beverley 

Taylor, Ruth, Public Service Alliance of Canada (PSAC) 


537 


Appendix G — Consultation Process 


538 


Halifax, Nova Scotia, June 17-18, 2002 


Brezet, Richard, Public Service Alliance of Canada (PSAC) 

Foye, Ivy E., Nova Scotia Federation of Labour 

Gannon, Carl, Human Resources Development Canada (HRDC) 

Kindred, Kevin, Cox Hanson O'Reilly Matheson 

McGraw, Margaret, National Action Committee on the Status of Women (NAC) 
Michael, Lorraine, National Action Committee on the Status of Women (NAC) 
Perron, Johanne, New Brunswick Coalition for Equal Pay 

Rodgers, Michele B., Public Service Alliance of Canada (PSAC) 

Scallin, Pat, Aliant 

Smith Muir, Sandra, Canadian Human Rights Commission (CHRC) 

Stearns, Nikki, Canadian Human Rights Commission (CHRC) 

Swinemar, Mary, Public Service Alliance of Canada (PSAC) 

Young, Deborah, Public Service Alliance of Canada (PSAC) 


Toronto, Ontario, June 19-20, 2002 


Armah, Emmanuel, Human Resources Development Canada (HRDC) 

Beemer, Kim, Canadian Energy & Paperworkers Union (CEP) 

Beutler, Anne, TD Bank 

Brazier, Don, Federally Regulated Employers — Transportation & 
Communications (FETCO) 

Campbell, Darla, Business & Professional Women 

Carnegie, Laurette, Human Resources Development Canada (HRDC) 

Carr, Joel, Canadian Energy & Paperworkers Union (CEP) 

Coltrinari, Livio, Federally Regulated Employers — Transportation & 
Communications (FETCO) 

Cromb, Marjorie, Canadian Energy & Paperworkers Union (CEP) 

Dukovich, Senka, Ontario Pay Equity Commission 

Gingras, Lynne, Alberta Union of Provincial Employees (AUPE) 

Howell Solc, Sandi, Canadian Union of Public Employees (CUPE) 

Hull, Treat, Link HR Systems, Inc. 

Johns, Rocklee, Canadian Energy & Paperworkers Union (CEP) 

Leamen, Nancy, Canadian Bankers Association (CBA) 

Leighton, Margaret, Ontario Pay Equity Hearings Tribunal 

McAllister, Heather, CIBC 

McGlynn, Debbie, Heenan Blaikie 

Morash, Steve, Canadian Union of Public Employees (CUPE) 

Morris, lain, William Mercer Management Consulting 

Peers, Ann, Ontario Pay Equity Commission 

Proulx, Danielle 

Rosser, Beverley, Ontario Pay Equity Commission 

Sullivan, Linda, Ontario Pay Equity Commission 

Sunstrum, Andrew, Canadian Human Rights Commission (CHRC) 

Tiernay, Tim, TD Bank Financial Group 

Wall, Carol, Canadian Energy & Paperworkers Union (CEP) 

Watson, Kristin, Bell Canada 

Weeks, Sandra, Consultant 
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White, Emmanuel, Human Resources Development Canada (HRDC) 
White, M.C., Human Resources Development Canada (HRDC) 
White, Marilyne, Canadian Union of Public Employees (CUPE) 
Zemmelink-Pope, Johanne 


Il. ROUNDTABLES — April and October 2002 
1. Multi-Stakeholders 


Abou-dib, Mariam, Public Service Alliance of Canada (PSAC) 

Bernier, Claude, National Association of Women and the Law (NAWL) 

Beutler, Ann, TD Bank 

bich, genevieve, Bell Canada 

Boucher, Shirley, Canada Post 

Brazier, Don, Federally Regulated Employers — Transportation & 
Communications (FETCO) 

Carbonneau, Claudette, Confédération des syndicats nationaux (CSN) 

Clarke Walker, Marie, Canadian Labour Congress (CLC) 

Cété, Andrée, National Association of Women and the Law (NAWL) 

de Aguayo, Jacquie, Public Service Alliance of Canada (PSAC) 

DesLauriers, Jean-Francois, Public Service Alliance of Canada (PSAC) 

Dreher, Dale, Canadian Bankers Association (CBA) 

Engelmann, Peter, Engelmann Gottheil 

Genge, Sue, Canadian Labour Congress (CLC) 

Gingras, Carole, Fédération des travailleurs et travailleuses du Québec (FTQ) 

Giroux, Linda, Treasury Board Secretariat (TBS) 

Hallé, Ghislain, Confédération des syndicats nationaux (CSN) 

Hélie, Roselyne, Treasury Board Secretariat (TBS) 

Howell-Solc, Sandi, Canadian Union of Public Employees (CUPE) 

Jaekl, Margaret, Public Service Alliance of Canada (PSAC) 

Jodoin, Carol, United Steelworkers of America (USWA) 

Jones, Chris, Public Service Alliance of Canada (PSAC) 

Lang, John, Canadian Autoworker Union (CAW) 

Lapointe, Natalie, United Steelworkers of America (USWA) 

Laporte, Louise, Public Service Alliance of Canada (PSAC) 

Laurendeau, Héléne, Treasury Board Secretariat (TBS) 

Leamen, Nancy, Canadian Bankers Association (CBA) 

Leblanc, Raymonde, Confédération des syndicats nationaux (CSN) 

Lépine, Sylvie, Fédération des travailleurs et travailleuses du Québec (FTQ) 

Lizotte-Lepage, Audrey, Canada Post 

McAllister, Heather, CIBC 

McGraw, Margaret, National Action Committee on the Status of Women (NAC) 

Michael, Lorraine, National Action Committee on the Status of Women (NAC) 

Olsen, David, Canada Post 

Pagé, Richard, United Steelworkers of America (USWA) 

Paul, Gail, Air Canada 

Prince, Monique, Confédération des syndicats nationaux (CSN) 
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Reid, Tom, United Steelworkers of America-Canada 

Tiernay, Tim, TD Bank Financial Group 

Turmel, Nycole, Public Service Alliance of Canada (PSAC) 

Wall, Carol, Communications, Energy & Paperworkers Union (CEP) 
Weiler, Paul, Harvard Law School 

White, Marilyne, Canadian Union of Public Employees (CUPE) 
Whitefield, Karen, Canadian Autoworker Union (CAW) 

Whiteker, Lyne, Public Service Alliance of Canada (PSAC) 
Whitelaw, Beverly, Treasury Board Secretariat (TBS) 

Whitfield, Karen, Canadian Autoworker Union (CAW) 


2. Women’s Group Roundtable — October 2002 


Cété, Andrée, National Association of Women and the Law (NAWL) 

Diamond, Bonnie, National Association of Women and the Law (NAWL) 

Genaille, Sheila, Métis National Council of Women, Inc. 

Gibb, Sheila, National Association of Women and the Law (NAWL) 

Javed, Nayyar, Canadian Research Institute for the Advancement of Women (CRIAW) 
Marshall, Kathy, DisAbled Women’s Network (DAWN) 

Parsons, Trudy, DisAbled Women’s Network (DAWN) 

Piche, Marie-Anne, Métis National Council of Women, Inc. 

Sekhar, Kripa, National Action Committee on the Status of Women (NAC) 
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The Task Force’s research program was developed in consultation with major 
stakeholders. A call for research papers was posted on the website in January 2002 
and over 400 letters were sent to universities, other research institutes and consulting 
firms across Canada. In total, 29 external research papers were commissioned from 
academics, scholars, consultants and other experts across Canada. These research 


papers focused on a number of specific questions included in the Research Agenda 
that was based on five themes: 


1. The need to update and clarify federal equal pay provisions 
2. Methodological issues 

3. Implementation, maintenance and enforcement of pay equity 
4. The legal framework for dealing with pay equity matters 
5 


. Pay equity and industrial relations 


Agocs, Carol — University of Western Ontario 


Involvement of Workplace Partners in Pay Equity Implementation and Maintenance 


Summary: This paper examines the potential contributions of employee involvement 
to the implementation of pay equity in the workplace, and proposes critical support 
systems and conditions that need to be in place in order for employee involvement to 
be effective. The report notes that employee involvement or participation in decision- 
making in the workplace is a growing trend across the post-industrial world and 
indicates that it could offer a number of benefits to pay equity implementation. 
Experience with legislated and voluntary employee participation in the workplace with 
other programs such as employment equity and health and safety committees is also 
examined to ascertain possible implications for pay equity implementation. Quebec's 
pay equity legislation is identified as a model for consideration noting that it is unique 
in requiring the establishment of a pay equity committee. The paper concludes that 
pay equity is best conceived as part of a holistic reorientation of the structure and 
culture of employment relations in the direction of greater equity and democracy for 
all workplace participants. Accordingly, pay equity, employment equity and employee 
involvement are mutually reinforcing organizational change processes. 


Anderson, John/Smith, Ekuwa/Fawcett, Gail/Tsoukalas, Spyridoula/Rese, 
Kate — Canadian Council for Social Development 


Expanding the Federal Pay Equity Policy Beyond Gender 
Summary: This paper examines the issue of extending coverage of pay equity 
legislation to other disadvantaged groups in the labour market. It contains a literature 


review of relevant work on the issue of pay inequality, and a detailed qualitative and 
statistical examination of visible minorities, Aboriginal peoples and persons with 
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disabilities. Options for expanding coverage of pay equity beyond gender are explored 
and assessed. The paper notes that much work remains to be done on developing 

a more complete portrait of equity groups in the workforce in general and within 
particular employers, and outlines further research which should be undertaken. 


Baker, Michael/Gunderson, Morley — University of Toronto 
Allowable Exemptions and Pay Equity 


Summary: This paper reviews allowable exemptions in pay equity legislation in Canada 
and assesses them against generic program evaluation criteria (allocative efficiency, 
horizontal equity, vertical equity, target efficiency, transparency, administration costs, 
and stakeholder acceptability). The authors note that exemptions obviously move away 
somewhat from the basic principles of pay equity but they do so only in a limited set 
of areas, which matter most for adhering to market principles of allocative efficiency 

as well as the pragmatic principle of stakeholder acceptability. They also suggest that 
the flexibility provided by the exemptions will be more important in the future due 

to the changing nature of the workforce and the workplace (e.g., increasing merit or 
performance pay, labour shortages, job rotation and temporary training, multi-skilling 
and life-long learning; and regional wage differences). The paper concludes with a 
discussion of the main policy implications. 


Baker, Michael/Gunderson, Morley - University of Toronto 
Non-Standard Employment and Pay Equity 


Summary: This paper examines the growth of non-standard employment in 

Canada and the federally-regulated private sector. The implications of non-standard 
employment for the application of federal equal pay provisions are analysed, focusing 
on the design of the legislation, its implementation and its enforcement. The authors 
note that non-standard employment could have implications for the various steps 
that are involved in the design, implementation and enforcement of the pay equity 
process but most of these issues prevail for regular employees as well and are not 
insurmountable. The paper concludes with a summary and a discussion of the policy 
options for ensuring that these changes in the organization of work are reflected in 
federal pay equity provisions. The pros and cons of these different options are outlined, 
with particular attention to identifying the policy trade-offs that are involved. 


Boivin, Louise — MCE Conseils 
Implementing Pay Equity in Small-to-Medium-Sized Enterprises 


Summary: This paper describes a standard questionnaire used in measuring job value 
for pay equity purposes. The questionnaire was administered to 20 small-to-medium- 
sized and two medium-to-large-sized Quebec businesses to determine variances. 
Findings are presented on job classes, the key role of pay equity committees, the 
effects of enterprise size, data collection, the legal definition of remuneration and 

pay equity maintenance. The author indicates a preference for a proactive pay 

equity system over a complaint-based one and argues that the bodies responsible for 
overseeing pay equity implementation must be proactive and provide training which 
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addresses systemic discrimination as well as job value determination, the very 
foundation of the pay equity process. 


Buckley, Melina — Lawyer and Legal Policy Consultant 
Prospects for the Mediation of Pay Equity Matters within Federal Jurisdiction 


Summary: This paper investigates the role of mediation in the implementation of 

a collaborative federal pay equity system. Three models of mediation (settlement, 
facilitative and transformative mediation) are compared and discussed and the specific 
nature of pay equity matters that should be taken into consideration in developing a 
dispute resolution system are outlined. Four options for the integration of mediation 
into a broader collaborative pay equity implementation process are discussed: 

(1) mediation in establishing the framework for implementation; (2) mediation of 
specific disputes within the implementation process; (3) mediation of pay equity 
complaints; and (4) mediation in the post-plan and maintenance process. The author 
concludes that, given the predominance of settlement-oriented mediation processes 
and practices, integrating the broader approach reflected in these options will require 
the conscious development of a new dispute resolution culture. This development can 
be assisted through a qualitative policy design process that makes explicit the role of 
the mediator, the nature of the mediation process, and its place within the 
enforcement of pay equity rights. 


Charest, Eric André — Université de Montréal 


Sector-Based Pay Equity Committees in Quebec Under Chapter III of the Pay Equity Act: 
Survey and Description of the Leading Sector-Based Initiatives 


Summary: This paper provides an overview of sector-based pay equity committees 
approved by Quebec’s Commission de I’équité salariale [pay equity commission] and 
other pay equity sector initiatives that have emerged in Quebec. The advantages of 
these sector initiatives are discussed and the report concludes with a number of 
suggestions that could be applied to other legislative initiatives on pay equity. 


Chaykowski, Richard P. - Queens University 


Achieving Pay Equity Under a Transformed Industrial and Employment 
Relations Systems 


Summary: This paper examines some of the main developments in industrial and 
employment relations and their implications for the coverage and implementation of 
pay equity. It identifies current gaps in pay equity policy and examines areas in which 
pay equity policy can be redesigned to increase its effectiveness. Issues addressed 
include whether or not pay equity negotiations should be undertaken separately from 
collective bargaining, information disclosure, the mechanism for resolving impasses, 
and compliance responsibility. Lessons learned from joint occupational safety and health 
committees and approaches to modifying or redesigning pay equity in order to make it 
more consequential, especially for workers not covered by unions and for nonstandard 
employees are also addressed. The paper concludes with a discussion of major 
challenges for the implementation of pay equity in the current environment 

and possible options to ensure that pay equity is more effective. 
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Chaykowski, Richard P. - Queens University 


Implementing Pay Equity in the Context of Emerging Workplaces and Employment 
Relationships 


Summary: This paper reviews key trends and developments in the Canadian labour 
market, including characteristics of workplaces and employment in federal jurisdiction, 
that have implications for women workers and the implementation of pay equity. 
Discussion focuses on a number of issues, including, economic well-being, skills, 

firm size, organizational change and the transformation of production systems, and 
employment arrangements. Results suggest that a large proportion of female workers 
may fall outside the scope of current pay equity plans because of the intersection of 
several factors: pay equity tends not to reach the smallest class of establishments, which 
are on the rise; small establishments, whether unionized or not, are prevalent in the 
federal jurisdiction; part-time work is prevalent among small firms; and part-time work 
is primarily female. The paper concludes with a discussion of key challenges that new 
pay equity policy should address. 


Chaykowski, Richard P. - Queens University 


The Implications for Pay Equity of a Change in Business Ownership and Possible Change 
in Union Certification 


Summary: This paper considers the implications for pay equity of a change in business 
ownership or union representation. It discusses a model of industrial relations outcomes 
and focuses on four issues concerning successorship in a pay equity context—how to 
address successorship rights; how to define the best approach to establish rights; how 
to ensure non-unionized workplaces are covered; and how to define the scope of 
successorship provisions. Aspects of existing labour relations legislation, as well as cases 
disposed of by the Canada Industrial Relations Board that deal with successor rights, 
are examined in order to identify specific issues relevant to addressing pay equity 
successor rights. The paper concludes with some policy implications and 

options related to ensuring the continuity of pay equity in the event of succession. 


Davidson-Palmer, Judith — J. Davidson-Palmer & Associates Inc. 
Assessing Pay Equity Implementation, Monitoring and Enforcement Models 


Summary: This paper explores policy thinking and experiences in jurisdictions with pay 
equity implementation, monitoring and enforcement models. It assesses four pay 
equity models (complaint-based; proactive; audit; and comprehensive economic) and 
identifies those features most useful for a new federal legislative model, including 
recognition of pay equality as a human right, sufficient resources, a transition protocol 
for complaints, maintenance and audit provisions, and pay equity requirements for 
federal contractors. 
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DiGiacomo, Gordon/Carr, Paul/Dunlop, Margaret — G. DiGiacomo 
Consulting Services 


Six Case Studies on Pay Equity Implementation 


Summary: This paper presents the results of six cases studies, four federally-regulated 
employers, one provincially-regulated employer and one provincially-regulated sector, 
which address the implementation of pay equity in the workplace. Information 
gathering was done through interviews and by reviewing documents. Interviews were 
conducted with managers responsible for pay equity implementation, and with union 
representatives and employees involved in the pay equity exercise. Interview questions 
sought to elicit information on a broad range of issues, including organizational 
structures in place to oversee pay equity implementation, training, communications, 
job evaluation, wage adjustment methodology, maintenance and and union 
participation. The paper reveals several key themes and concludes with lessons learned. 


Durber, Paul - Opus Mundi Canada 
Criteria and Unit of Analysis for Sex Predominance and Pay Equity Evaluation 


Summary: This paper examines the “unit of analysis” criteria to be used in establishing 
sex predominance of a job, group of jobs or job class in pay equity analysis. Census 
data for 1991 and 1996 confirm occupational segregation and reveal the emerging 
feminization of some occupations. The author recommends using the job title or class as 
the initial basis for deciding sex predominance, with recourse to broader units if greater 
flexibility is needed. In his view, existing criteria may not be flexible enough to identify 
emerging feminized occupations as female-predominant, so that new qualitative 
criterion may be needed. 


Durber, Paul - Opus Mundi Canada 
Valuing Work and Pay Equity: Issues, Practices and Future Directions 


Summary: This paper examines job evaluation practices and alternatives, pay equity 
criteria, best practices and the special needs of small organizations. The author warns 
against oversimplifying processes or viewing job evaluation as a cure-all. Statutory 
clarity and education are key. The author believes that a pay equity agency could play 
an important role in providing publicity, guidance, sensitization, training, monitoring 
and dispute resolution. Such assistance would help engender openness and stakeholder 
confidence in the outcome, two main conditions for success. This would be particularly 
helpful for small organizations. Other best practices include extensive testing, systems 
and processes based on empirical information, and the use of questionnaires, job 
evaluation plans, continuing gender analysis and pay audits. 
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Faraday, Fay/Cornish, Mary/Shilton, Elizabeth — Cavalluzzo Hayes Shilton 
Mcintyre & Cornish 


Canada’s International and Domestic Human Rights Obligations to Ensure Pay Equity: 
Obligations to Design an Effective, Enforceable and Proactive Federal Pay Equity Law 


Summary: This paper examines what principles should inform new federal pay equity 
legislation. The study links pay inequity in Canada to occupational segregation, noting 
that this systemic discrimination is widely acknowledged. The paper then describes 
international human rights instruments to which Canada is a signatory; domestic 
Canadian human rights legislation and Canadian Charter of Rights and Freedoms 
obligations; and evolving notions of employers’ proactive obligations. The authors 
conclude that the federal government's international and domestic obligations are 
mutually reinforcing and complementary. In their opinion, the government must 
enact pay equity legislation that is effective, enforceable and proactive. 


Findlay, Suzanne Mary/Warskett, Rosemary — Carleton University 
Pay Equity for Non-Unionized Workers in Federal Jurisdictions: How to Make it Work? 


Summary: This paper reviews initiatives in Ontario and Quebec designed to facilitate 
the participation and access of non-unionized workers to pay equity. It also explores 
the views of pay equity practitioners, academic researchers and community organizers 
on pay equity for non-unionized workers in federal jurisdiction. The authors conclude 
that much-needed proactive legislation alone is not enough: a proactive pay equity 
commission is a must, along with community-based outreach and education programs. 
The pay equity model, designed for traditional employees in large organizations, may 
not work at all for some non-unionized workers. The question now is whether the 
existing model can be made to fit the new workplace realities, or whether alternatives 
are needed to integrate non-unionized workers into the policy process. 


Forrest, Anne — University of Windsor 


After the Pay Equity Award: Can Collective Bargaining Maintain Equal Pay for Work 
of Equal Value? 


Summary: This paper examines whether traditional collective bargaining eliminates 
gender wage gaps. The analysis identifies gender-segregated patterns of union 
representation and bargaining as the major obstacles to overcome. Six options 

are assessed: holding separate table bargaining for pay equity, maintaining existing 
bargaining structures, implementing establishment-wide bargaining; implementing 
company-wide bargaining, benchmarking key female-male wage comparisons and 
including pay equity in the Preamble to the Canada Labour Code. None of these, the 
author argues, is likely to jeopardize public policy, erode free collective bargaining 
or cause inflationary wage increases; a redistribution of the wage package between 
women and men is more probable. 
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Kervin, John — University of Toronto 
Wage Adjustment Methodologies 


Summary: This paper classifies the various pay equity adjustment methodologies into 
basic types and examines what effect their differences have on pay equity adjustments. 
The author suggests five criteria for selecting a wage adjustment methodology: 
simplicity, lack of arbitrariness, maintenance of the compensation structure, impact on 
relativities, and minimization of residual gender wage bias. The paper concludes that 
no one methodology is ideal and that the simplest methodology (male/female job-to- 
job comparisons) suffers from the most problems. The choice of methodology should 
be based on a combination of the pattern of job and value points data in the 
organization, and the five criteria. 


Kervin, John — University of Toronto 
Measures of Job Gender 


Summary: This paper compares different approaches to measuring job gender 
composition, arguing that job gender is linked to work content and that, ultimately, 

it is work content and the valuation of work that lead to pay inequity. The paper seeks 
to determine which approaches provide sufficient differentiation between female and 
male jobs, are less likely to underestimate female-male wage gaps, and are stable 

and theoretically meaningful. The author concludes that the choice of measurement 
technique does make a real and substantial difference in pay equity results. 

He considers that techniques based on occupational pay levels should be used 

unless compelling reasons exist for adopting another approach. 


Kervin, John — University of Toronto 
Pay Equity in Small Establishments 


Summary: This paper examines the specific problems faced by small establishments 
in measuring job gender, wages and job value, and in determining equity pay gaps 
and equity wage adjustments. The paper examines how these problems affect 

the calculation of pay gaps and wage adjustments, and suggests procedures 

and methodologies to help overcome such difficulties without looking outside 

the organization. The paper also examines the risk a small workplace runs of either 
underestimating or overestimating wage gaps when it uses alternative procedures. 
The author concludes that the majority of pay equity measurement and calculation 
problems encountered in small establishments can be resolved. 
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Lawrence, Gail —- Trendline Consulting Services 
Models and Best Practices for Pay Equity Maintenance 


Summary: This research paper examines lessons learned from the Ontario experience 
of pay equity maintenance, based on a literature review and a survey of employers 
and unions in northern and northwestern Ontario. Information is provided on the 
maintenance practices and experiences of the survey respondents. A number of best 
practices are discussed, ranging from joint labour-management workplace pay equity 
committees to the simultaneous implementation of pay equity wage adjustments (the 
effective date of all adjustments is the same for all groups). The paper concludes with 
a discussion of the potential advantages and disadvantages of a number of options 
suggested by the respondents for the effective maintenance of pay equity. There was 
almost unanimous agreement by all respondents that maintenance must be mandatory 
under any legislation. 


McDermott, Patricia/Kainer, Jan — York University 


Defining the Scope of Implementation of Pay Equity within Federally-Regulated 
Workplaces: Defining “Establishment” 


Summary: This paper focuses on the definition of “establishment” in the Canadian 
Human Rights Act and the related Equal Wage Guidelines, 1986. A pending appeal 
decision could cause some single bargaining units to be defined as “establishments,” 
making it hard to find appropriate male comparators for workers in female-dominated 
or non-union settings. Because high gender segmentation in the Canadian labour 
market and the fragmented nature of collective bargaining in Canada, redress could 
become difficult or impossible to obtain. The researchers urge the federal government 
to move to a proactive pay equity model and to adopt a broader, but clearer and more 
flexible definition of the term “establishment,” which should include the concept of an 
“implementation site.” 


Paquet, Renaud/Lequin, Jacques-André — Université du Québec 
en Outaouais 


Interrelations between Labour Relations Processes and Pay Equity: The Specific Case of 
the Federal Public Service 


Summary: This research focuses on pay equity issues in the federal public sector and 
examines the job classification system, the mechanisms for regulating pay equity, and 
the staff relations system and structures, in order to assess the various options for 
implementing and maintaining pay equity. The report concludes with a number of 
options for a federal public- sector regulatory mechanisrn that takes into account 
existing labour relations institutions. These options include making classification 
jointly negotiable by all unions at a master table, independent of individual collective 
agreement negotiations, and mandating a specialized tribunal to settle related disputes; 
detaching certification from the classification system; considering Treasury Board a 
single-establishment employer; ensuring the House of Commons and Senate are 
subject to the Public Service Staff Relations Act; considering separate employers non- 
Treasury Board employers; and empowering the Canadian Human Rights Commission 
to monitor the implementation of the new system. 
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Priest, Margot — Regulatory Consulting Group Inc. 
Options for a Pay Equity Oversight Agency 


Summary: This paper assesses models for a federal pay equity oversight agency, 
based on predetermined functions and the criteria of fairness, transparency, efficiency 
and effectiveness, in the context of both a complaint-driven process and a proactive 
approach. The three main options are a court-like model with an independent, 
separate, and specialized adjudicator; a two-tier model with a commission and a 
separate adjudicator; and a unified model resembling those in certain regulatory 
agencies. The paper also examines pay equity institutions in other domestic and 
international jurisdictions and analyzes how they interact with industrial relations 
regimes. The paper concludes. that the three models can be adapted or even partially 
combined, taking into consideration policies, priorities and values, and political and 
stakeholder acceptability. 


Saint-Laurent, France — Trudel Nadeau Avocats 
Research into the Obligation to Maintain Pay Equity 


Summary: This paper discusses whether Quebec’s Pay Equity Act requires unions to 
maintain pay equity within a single enterprise, given their fair representation duty and 
representation monopoly. The researchers explore the potential role of Quebec’s Charter 
of Human Rights and Freedoms in pay equity maintenance, the impact of multiple pay- 
equity systems in a single enterprise, the relationship between pay equity and collective 
bargaining, and unions’ possible obligation to accommodate agreements negotiated 
by another group. The paper concludes that the employer should retain primary 
responsibility for pay equity maintenance and recommends that unions maintain 

pay equity only for the members of their own bargaining units. 


Tennant, Ariane — Université du Montréal 


Pay Equity in Europe: A Comparative Study of European Union and Selected 
National Approaches 


Summary: This paper reviews pay equity in the European Union and selected member 
states, and in Norway and Switzerland. It examines the gender wage gap, legislation, 
litigation, the institutional pay equity framework and the role of the industrial relations 
system in each country. European and Canadian approaches have some similarities. 
European proactive approaches, however, tend to include the private sector. Canadian 
approaches use gender predominance criteria, whereas European approaches tend to 
use unified, gender-neutral job evaluation systems for all job classes. Finally, proactive 
Canadian approaches accord pay equity responsibility to institutions dedicated to the 
promotion and enforcement of pay equity, whereas European institutions tend to stress 
the interrelation between pay equity and employment equity 
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Townson, Monica — Monica Townson Associates Inc. 


The Implications of Non-Standard Forms of Work for the Application of Federal Equal 
Pay Provisions 


Summary: This paper examines ways to adapt federal pay equity provisions to the new 
reality of non-standard work (contracts, self-employment, multiple jobs, and temporary, 
part-year or part-time work), which is more likely to affect women, particularly those 
who are immigrants, Aboriginals, or members of visible minorities. The paper suggests — 
recognizing pay equity as a human right separate from collective bargaining. 

Other suggestions include removing the distinction between “dependent” and 
“independent” contractors; adopting a contract compliance system for federal 
government contractors; redefining “establishment” very broadly or, preferably, 
eliminating it entirely from the legislation; making temporary help agencies jointly 

and severally liable; and promoting broader-based collective bargaining. A more 

radical approach would entail moving beyond the existing model altogether. 


Townson, Monica — Monica Townson Associates Inc. 
The Treatment of Non-Wage Benefits in Pay Equity Comparisons 


Summary: This paper reviews the significant changes made to pensions and other non- 
wage benefits over the past 25 years and examines the implications of these for pay 
equity in federal jurisdiction. Practical methods for comparing non-wage benefits for 
the purposes of pay equity are discussed, including options for translating a method 

or methods into clear, simple and gender-neutral standards. The author concludes that 
amendments should be made to subsection 11(7) of the Canadian Human Rights Act to 
include a more detailed definition of “wages” and to the Equal Wages Guidelines, 1986 
to include a section on the treatment of non-wage benefits which would give more 
detail about how such benefits should be addressed. 


Winter, Nadine - The Winter Consulting Group 
Treatment of Cash Compensation in Pay Equity Comparisons 


Summary: This paper examines forms of cash compensation that have been included 
in pay equity legislation in various Canadian jurisdictions and provides suggestions on 
what elements should be considered in federal legislation. The definition of “job rate” 
is examined and a critique of various models of comparing base pay between male job 
classes and female job classes is provided. Various types of permissible differences in 
compensation are reviewed and related back to various salary/wage structures and 
approaches for making pay equity comparisons. The treatment of other forms of cash 
compensation in making pay equity comparisons is also examined in the context of 
three tests: Is the permissible difference available to both men and women? Is there 
clarity and integrity on how any permissible difference is applied? What is the gender 
impact of the permissible difference used? The paper concludes that flexibility in the 
design and standards of any new federal statute/regulations will need to be adopted, 
if pay equity compliance is to be achieved, while noting that there are areas where 
greater definition is required to give employers some clarity on what is expected and 
how they can move forward to implement pay equity. 
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